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7 
Researching Islam, 
Land and Property 


‘The concept of dual ownership {human being~God] is one of the specul features of 
the Iblimic doctrine of economics. Islam protects and endorses the personal right to 
own what one may freely gain, through kegwimate means... ft is a sacred night, 
‘Yet, human ownership is tempered by the understanding that everything, in the last 
analysis, belongs to God... What appears to be ownership is in fact a matter of 
truvieeslip, whereby we have temporary authonty wm handle and benefic thom 
property. (Abdul-Rawf 1984: 19) 


Lind, property and housing rights are generally crosscultural_ and asserted 
within every socio-ccononuc and polincal system, but the practice regarding 
their regulation and protection may take many forms. However, there has been 
little rescarch on the complex and distinctive forms of lind tenure and land 
rights found in Muslin societies, despite the fact that over 20 per cent of the 
world’s population is Muslim. Although there fas been extensive Inerature 
generally on Islam and human rights, there has been very litle focus on Ilan 
and property rights. This book seeks to address this gap in the literature. Too 
often global reviews of land tenure and strategies fail tw take into account 
Islamic principles and practices because they are asumed to be either non 
existent of irrelevant, By way of illustration, Hemando de Soto's (2000) 
toflucntial and best-selling work The Mystery of Capital, which predicates 
economic development and poverty allevianion upon the formalization and legal 
protection of land titles, does not explore Islamic conceptions af land, property 
and housing nights. His proposals for converting “dead capital’, by which he 
means informally owned property. into formally recognized property mgt, 
through surveying, mupping, regstration, monitoring, maintenance and 
facihtative mechanisms, have led to plaudits (Clinton 2001, USAID 2002), ay 
well as critiques (Home and Lim 2004; Payne 2002) but are considered 
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automatically applicable in the Muslim world. Though Egypt is on de Soto's 
study list, he merely explores its symptomatic problems, parncularly the bureau 
cratic delays in aserting property nghts. The issucs faced by Muslim countries, 
however, are far more complex than problems wath red tape and apathy. 

Islam is considered by Muslims to be a complete way of hfe, and propery 
conceptions go far beyond theorization to impact on the lived experiences of 
Muslinns. They alo inform, to varying degrees, state policies and land nights 
discourse, Better undereanding of, and engagement with, Islamic dimensions of 
land may potentially support land rights initiatives in Muslim societies, which 
have implications for programmes relating to land administration, land regss~ 
tration, urban planning and environmental sustainability. No generalization can 
be made about the extent to which lume dimensions may be relevant or 
appropriate to a particular context ~ that is for land profewionals, pohicy makers, 
civil society and ultimately the people to determine, The fear of Islamizing the 
land discourse is exaggerated because Islam, as this research demonstrates, 1s 
never a stand-alone and there is a dynanuc interplay between universalist, 
human rights, customary, informal and Islamic conceptwalizatvions and appli- 
cations. Rather, the lack of engagement with the intemal Islamic dialogue risks 
creating land systems that are bereft of authenticity and leginmacy and thereby 
of effectiveness and durability. Even. where well-intentioned donor-daven 
efforts to establish modern land systems succeed, the obduracy of informal 
norms, practices and processes leads to unattended duahwns that undernune the 
prospect of integrated and unifying land policies 

This chapter provides an introduction to the context, methodology and 
scheme of this research, to distinctive conceptions of land tenure and ghey sn 
Islamic theory, as well as #0 key economic principles promoting private owner= 
ship and their present and potential role in promoting accew to land, Further= 
jon of Islamic perypectives on land registration, 


urban plann 


Scope of the Research 


This research was initiated by the Land and Tenure Section (Shelter Bench, 
Global Division) at UN-HABITAT, which carnes our systematic research into 
distinctive nd, housing and property issues and approaches in various regions 
of the world, During 1 work in a range of countnes from Afghanistan 10 
Indonesia, UN-HABITAT has been increasingly aware of the importance of 
Ishmic land tenure conceptions and land nights. It therefore commissioned us to 
cary out a year-long, in-depth study of the Islamic and other dimensions of 
land and property nights in the Muslim world. The eight research papers which 
emerged from the study provided the chapters of this book, 
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The general findings of the research point to distinctive Islamic conceptions 
of land and property rights that vary in practice throughout the Muslim world, 
‘Though Islamic law and human nights are often important factors in the Islamic 
conceptualization of land and property mghts, and thei application, they 
intersect with state, customary and international nonns in various ways. In doing, 
80, they potentially offer opportunities for the development of ‘authentic’ 
Islamic land tools which can support the campaign for the realization of fuller 
land rights for various sections of Muslim societies, including women. However, 
in order to facilitate that role, the various stukeholders must constructively 
review the normative and methodological Islamic frameworks and their 
relationship with other systems of formal and informal land tenure. 

This chapter will show that Islamic property and land concepts are part of 
mature and developing alternative land framework operating alongside inter= 
national regimes. The roles of bans, history, politics, culture, kinship and custom 
~ operating in different dimensions within Muslim socicties ~ ate intertwined in 
distinctive property conceptions and structures. In the Islamic system, private 
property rights are promoted bur the ulumate ownenhip of God over land is 
assumed and requires all rights to be exercised within the Islamic legal and 
ethical framework with a redistributive ethos. I is argued that engagement with 
Islamic dimensions of land may potentially support land rights initiatives in 
‘Muslim societies and has implications for programines relating to land adminis 
tration, land registration, urban planning and environmental sustainability. 

‘Chapter 2 considers Iamic Law in relation to land nights and tenure systems 
in Muslin societies. A striking feature of Islamic societies is the high degree of 
reliance on legal cultures, arning in part because of the sophistication and 
breathuking scope of the Shan'a. Though it is a site of struggle between 
conservatives and liberals, Islamic law 1 not medieval and static, but a ‘living’ 
field. An appreciation of the distinctive features and sources of Islamic law, its 
methodologies and diversity im application and its dispute resolution mechanisiny 
may contribute towards strategies atmned at enhancing security of tenute. 

Chapter 3 explores how the mulnfaceted, generally distinctive and certainly 
varied nature of lind tenure concepts, categortzanons and arrangements within 
the Islamic world Jeads to the ‘web of tenure’ in contemporary Muslim societies. 
An appreciation of the historical context of land tenure i Muslim societies and 
the range of land tenure forms contributes towards the development of 
authentic and innovative steateyjes for enbiancing access to land and land rights. 

Chapter 4 sets out to examine the relationship between international human 
rights and Islamic conceptions of human nghts in theory and practice. It argues 
that, with respect to land rights, the difference berween these two sets of rights 
appears minitnal and a sensitive and careful recogninion of Namie religious and 
political sensitivities can help deliver international human rights more effectively 
in Muslim societies, without offending Ilanue principles. 
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Chapter 5 explores the nature and scope of women’s rights to property and 
land under Islamic law (Shari'a) through a socio-histonical background to 
Women’s property nights, an appratal of modem legal reforms and the avenuey 
for enhancing their security of tenure. It argues that, despite awumptions to the 
contrary, there are potentially empowering strategies for women through Islamic 
Jaw that can enhance women’s access to land and enforcement of their other 
property nigh. 

Chapter 6 considers how Muslim societies generally derive from: religious 
sources their inheritance rules for the division of an individual's property upon 
death, some of which are controversial. Yet. 1 angues that the application of 
these formal inheritance rules pertaining to designated shares must be under 
Mood in a broader socio-cultural and ceonomie context and within wider 
systems of inhentance practice 

Chapter 7 outlines the wagf asa key Islamic itstrunen, which has incor 
porated within its legal sphere vast areas of land within the Muslim world, 
connected firmly with the religious precept of charity. Moder reforms in 
several Muslim countnes have abolished or nationalized religious endowments, 
or subjected them to strict regulation, but the wayf remains anfluental and there 
are clear signs of its reinvigoration, The chapter evaluates the role of the wagf in 
strategies to improve secunty of tenure based on its legal foundanons, history 


i demand from within Ishmic 
nities that financial services be compliant with the Shari'a. This chapter 
explores the Islamic context which stimolates such alternative eredht systems, the 
key distinguishing features of Islamic banking models, the development of 
Islamic microfinance practices. and the practical challenges t these novation: 
It considers how Islanuc finance, banking principles and credit, particularly 
housing mierofinance, can contnbute to security of tenure and help to transform 
the lives of the poor 

‘This 16 a prelimmary study which seeks to contibute go the debate about 
appropriate strategies to realize mnovative and pro-poor land tools in their 
particular context. With that in mind, it has been wntten for a general audience 
without any assumption of knowledge regarding Islam, law or property rights, 
offering baste information as well as an epportunity fo revisit first principles, 


Methodology 


A project that secks to explore key themes and developments within the Muslin 
World raises fundamental questions regarding the scope and methodology — even 
feaubilry — of such an endeavour, Resident in over 57 Musim-mayority 
countries (member states of the Orginizaon of Islamic Conference, OIC), of as 
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Significant minorities in the West and from China to Russa, there are an 
estimated 1.2 billion Muslims amongst the world’s populaion. Though Muslims 
see themselves as a universal community (Umma), they are, in fet, divided into 
several nationaliticy and, contrary to popular assumptions, only 2 per cent of 
Muslims reside an the Amb world. They include many different ethnic groups 
and speak dozens of languages, including Arabic, Turkish, Urdu, and Persian. 
The lived expenences of Mushmns ~ reflecting. vanous socio-economic con= 
ditions, political affiliations and religious practices ~ cannot be ewentialized or 
simplified. The Muslim holy book, the Qur'an, celebrates this diversity: 


© mankind! Truly We have created you our of a male and a female, and We have 
tmade you into nations and mbes. that you may know one another (Qur'an 4% 13). 
‘And among His sign is the creation of the heavens and the earth. and the difference 
of your lanjsiages and colours. Venly in thar are signs for men of sound knowledge. 
(Quran We 22) 


Callaway notes, 19 the context of Affica, that "in cach major region of each 
country, the impact of Islam is different. No study can reasonably blanket the 
region with one set of generalizations about how Islam interacts with society 
and shapes it” (Callaway 194: 1). Given the enormous range of Muslim identities 
intertwined with indigenous and Western practices, a project such as ours, 
which uses thematic approaches, cin only provide selective case studies, offen in 
a comparstive mode, It cannot generalize oF universalize these experiences as a 
homogeneous Muslin position. Rather, the research underscores the consider- 
able vanauons in the doctrine and practice of land tenure arrangements driven 
by local socio-economic, customary, cultural and pobiical factors, ay well as by 
secular influences. The prefix ‘Islamic’ has been preferred to. “Muslin’ for 
conceptual formulations or atterapts at authenticity because land imucs are 
mostly theorized from the Quranic and other Idamc legal panciples. It is 
equally tric, though, that Islm 1s a contested zone and is ultimately 4 matter of 
human interpretation of divine intent. There are differences between the 
Muslim Sunt and Shi'a sects, as well as within the maddahib (schools of juris 
prudence) within the sects. However, this project avoids referring to states, 
societies or individuals who invoke Islam as "Islarnic’ (except yomeuimes by way 
of emphasizing distinctive puritanical approaches), preferring ‘Muslim’ because 
they are practitioners of Islam rather than embodiments of i 

‘At the sme time there 1s much that unites Mushims, The verm “Islam” comes 
from the Arabic word-root sbi, which has a general reference to peace and 
submission. Specifically, Islam means submiwon to the will of God, and a 
‘Muulim 1s one who makes that submission, Mushins are idennified as those who 
share shahada (common faith) in the oneness of God (Allah of the God, in 
Arabic), acceptance of the Prophet Muhammad (peace be upon hun, hereafter 
referred to a8 ‘the Prophet’) as being the final Prophet in a long line of Judeo~ 
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Christian messengers including Adam, Abraham, Moses and Jesus (peace be 
upon them). This firs pillar of Islamic faith is accompamied by four others: salar 
(prayer) which is performed five times a day, zakar (charity, literally purifi- 
cation), fasting duning the Islamic month of Ramadhan and the Hay (pilgrimage 
to Makkah), although the last is only an obligation for those who are physically 
and financially able to perform it. As Esposito (1980: ix) points out: “A 
distinctive feature of the Islamic tradition ix the belief chat lam is a woul, 
comprehensive way of life’; i€ is “integral 0 all areas of Muslim life ~ politics 
economics, law, education and the family’. It is not surprising, therefore, that 
Islam has much (o say about various aspects of land, property and housing rights 
and regulates property. relationships within the family, communities and 
between individuals and the state 

This book is co-authored by 4 Muslim and a non-Muslim, a male and a 
female, a Southerner and a Northerner coming from different fields of expertise 
and expenences. Together, the team has sought to be academically neutral, 
pursuing intemal and external crinques and debates. Through a dialoge method 
of research, they have adopted 4 general approach that Islam, like other religions 
and cultures, must be constructively analysed to discern its potential benefits as 
seen by Muslims as well as other communitics. This reseateh uses international, 
cross-cultural human rights and development standards as the framework for 
engaging with Ismnic principles. A range of materials was used, including 
Muslin and non-Muslim sources, though largely restricted to English-language 
resources and translations. However, the researchers have been sensitive to 
arguments over orientalis (Said 197%; Tibawt 1964; Mactie 2000) ~ texts that 
generate essentializing statements about "the Onent’, amounting to an exercise 
of power, Postealonial approaches to and critiques of Western imperialism were 
incorponted along with caution over occidentalist trends in Kiterature, as 
reactive {© orientalism (Buruma and Margalit 2004). As Smith argues, scholars 
and foreign affaits experts agree that Islm’s teachings are humane but many 
Westerners have considered “radical Ishm one of the gravest threats facing the 
free world” (Smith 2000), At the root of this constructive endeavour ik a 
predispositinn tw see land, property and housing nights as basic and universal 
axpirations though there muy be diferent pathways to realizing them, including 
Islamic approaches. 


Land and Property Rights in Muslim Societies 


The extent to which land rights are protected within Muslin’ countries 1s 
difficult to detail o¢ even generalize because of the sheer diversity of Muslim 
countries as well as the lack of systematic and reliable data. The annual Index of 
Eamomic Freedoms published by the Heritage Foundanion and the Wall Stet 
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Journal points to why a comprehensive review of land rights is difficult to 
achieve (Feulner et af, 2005) The Index, with ats free market onentunon, 
recognizes ‘property rights’ as one of the ten broad categories or factors 
guaranteeing economic freedoms. Other factors include trade policy, fiscal 
burden of government, government imfervention in the ecomomy, monetary 
policy, capital flows and foreign investment, banking and finance, wages and 
prices, regulation and informal market activity (Feulner ef al. 2005). The Inde is 
primanily concemed with the extent to which private property is recognized by 
the state and protected from expropriation. To ames this it reviews law and 
practice, the rule of law and the independence of the judiciary, freedom from 
corruption and the ability of individuals and businesses to enforce contracts. The 
Index, thus, takes 3 particular view of property nights and is not concemed about 
‘issues of broader access to land or security of tenure nor is it able fo recognize 
informal or collective forms of land ownership (Feulner et al. 2005). 

‘The Index of 2005 covers 161 countnes, including a large number of Muslim 
ones. Egypt, Qatar, Oman, Saudi Arabia, Tania, Turkey and the United Arab 
Emirates are awewed at ‘Level 3° property protection. This classification indicates 
‘a moderate court system, inefficient and subject to delays; corruption may be 
present; judicary may be influenced by other branches of government; expro- 
priation possible but rare’. Pakistan, Indonesia, Kuwait, Lebanon, Malaysia, 
Morocco and Yemen are found to have “low property ownership, weakly pro 
tected; court system inetficient: corruption present; judiciary influenced by 
other branches of government; expropriation possible” (Level 4). Iran and Libya 
are ranked at the bottom of the table at Level 5 with ‘very low private property 
outlawed or not protected; almost all property belongs to the state; country in 
such chaos (for example, because of ongoing war) that property protection is 
non-existent; judiciary so comrupt that property is not etfccavely protected; 
expropriation frequent’, No Mush country figures in the top list (Levels 1 and 
2) where protection of propery is very high or high and an independent 
uncorrupt judiciary enforces those rights (Feulner et ul, 2008). This top list is 
composed in the main of Western contries 

These tables, problematic as they may be in their standpoint, methodology 
and sources, fuel general aswmptions about the precarious state of land, property 
and housing rights in the Mush world. These are by no. means conclusive 
Public opinion polls carried out in Algena, Jordan, Lebanon, Morocco and 
Palestine in bite 2003 by the United Nations Development Programme (UNDP) 
found thit the right to own property ranked high on the list of freedoms 
presently enjoyed i the five coantnes (UNDP 2005). Yet there are concerns 
about propery nights in the Muslin world that in tum raise a number of 
questions. Is there something inherently Muslim or Islamic ahot_frusteates 
property rights in these countries? Do competing Ilanuic property rights regimes 
impede universal lind, property and housing rights standards? If Islamic 
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That same framework is capable of responding also to modem urban planning 
and environmental challenges, although the nature of these current demands 
could not have been envisaged in the classical Islamic peniod. In several aspects 
Islamic land principles and practices run parallel or are simular to contemporary 
international standards; in other ways they offer an alternative paradigm, 
However, Ishmic lind concepts and models in all their diversity. potentially 
support the quest for security of tenure and offer a sophisticated and alternative 
land framework ws-d-vis international regimes. 

Rughts to land are part of a broader set of property nights that ancludes real 
(landed) property interests and personal property, the latter in turn distinguished 
as tangible and intangible property (stocks, intellectual property). Land rights 
include not only the right to use land but also benefits from property, such as 
usultuct of rent. Generally, they imply the ngbt to exclude others. Lawyers, 
philosophers, sociologists, anthropologists and economists have diffenng per- 
spectives on the nature and scope of property rights, but they are conventionally 
understood to be a bundle of nights that includes the acquisition, ownership, 
control, use, management, transfer and sale of property (Alchian 1977). Despite 
the widespread assumption that property rights originated in Western 
philosophical and socio-political thought, they are evident also in Islamic theory 
(Abd Al-Kader 1959). Property governs relations not merely of persons to 
things but, equally, relations between perons with respect to things (Vandevelde 
1981; Murzer 1990), As such, husnan relationships are a part of social relations, 
as distinct from matters relating to ihadat (worship). Property, however, is a part 
abo of a larger scheme, as Harris notes (1996: 3), “governing the we of most 
thingy and the allocation of some items of social wealth’, the latter being. ‘all 
those things and services for which there is a greater potential total demand thar 
there is a supply’. While property rights are mediated within society to 
tuximize wealth, they are often subject to tramaction costs (in divtnbuting 
resources) and the vagaries of individual power and leverage, Property nghts ate 
aMlocated in different ways, through the private use of markets, informal 
communities or governmental actions 

‘The nature and scope of property rights have long been ar the centre of 
philosophical debates over natural lw (Ged-guided or morahtyedriven 
principles) and legal positivisns where legitimacy is derived from the authority of 
the law maker rather than morality (Becker 1980). Islamic law relating to land oy 
inspired by the concepts of sanctity of land, divine ewnership and righteousness 
‘of use. While Muslims may show the ame drive ax non-Mustims towards 
acquiring land, it 1s generally understood that land is # sacred trust rather than 
just a property, commodity or wealth (mal) (Abd Al-Kader 1959). While 
Muslim societies are absorbing secular practices, religion and politics 1 the 
Islamic context are not viewed in any sense ay separite from one another 
‘Therefore, Islamic arguments on property nights, ke those on other human 
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rights, are ordered in more absolute terms within a verncal_ relationship 
governing ‘how man discharges his dunes towards God” in dealing with fellow 
human beingy (Weeramantry 1988: 116=17). This as simular to other religious 
approaches that consider property as God's bounty and hold human. beings 
accountable for its use 

There are scores of references to land in the Qur'an (Hamza 2002) that 
provide for and respect property nights (Qur'an 2: 205, 2: 220, 4: 2, 4: 5-6, 4 
10, 4: 29, 16: Th, 38: 24, 5% 8). Private property ghey are well established but 
constructed as a sacred trust based on tawhid (doctrine of unity), Khalifa (steward 
ship) and amana (trust). Property and bind vest in God, but are temporally 
enjoyed by me » through responsibility or tnast (Qur'an 2: 30, Me 54) 
see Moors 1995), According to a literal rehgious philosophical tradition, man is 
allowed to use resources such as land but can never own it. Abdul-Rauf quotes 
extensively from the Quran and Swuna (tradion of the Prophet) to conclude 
that there is a concept of dual ownership (human-God) under Islanne principles 
(1984; 19), The existence of nights to own (ragaba or full ownership), enjoy or 
alienate land is nor in the m contested but these night. are conditional on 
their legitimacy as derived from Islamic principles 

Some argue that Isamic conceptions of property rights, which promote 
private ownership with knuts arising out of ethical and redistributive con= 
siderations, are amenable to soctahst dogma (Mannan 1970), Others such as 
Behdad (1989: 185) view Isanue property nights as largely oriented toward a 
capitalist economy, Since the 1973 oil boom in the Middle East. there is more 
talk of Iam and capitalism in contrast co the weakening influenice of Arab 
socialist (Curnmungs 1980; 25). At the same time, che 1979 Iranian Isla 
revolution and revurgence of Iamic economics from Sudan to Pakistan have 
intensified the debate over the true potential of "ta 
There is a growing hterature on Islamic economic principles and practice 
(Chapra 1970; Khan 194), although ac dus stage in contemporary life the 
cohabitation of Ishin with principles according with a capitalist economy seems 
more in evidence (Pryor 1985) 


and wom 


\d-alone” Islamic economics 


What are the implications of a distinctive tradition in Islamic property rights 
asa ‘third way'? Are Ishmic cconome panciples merely thetorte of part ¢ 
more fundamental que for authenticity, as indicated iv the recent OIC: call fe 
omic principle? For many Muslims, the 
question is not merely one of economic development bot rather “whether 
[Mushms} want the right things an the light of the Shari'a ... and thar} the 
development involving prodacoon, distibunion and exchange process has to be 
distinctive t Muslin societies’ (Mannan 1984: 62), Rosser and Rosser (1999) 
find that Islam as a ‘new tadinonal economy” may not exist as a fully developed 
system yet. but ‘it exists ava perspective in the form of an ideal model which has 
become un ideological movement of significance around the world in many 
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societies’. Kuran (1977: 37) argues that ‘the significance of the steps ro give 
economies an Islamic character fics only partially in their ceononue content. 
Much of their importance lies in their symbolism, in the present and future 
distribution of poktical power and their cultural meanings’, Whether or not 
Isamie economies are a pragmatic strategy or 4 utopian ideal, their guiding 
principles, particularly regarding property rights, can be used to promote access 
to hind, 

Despite similarities with Wester liberal conceptions of property rights, 
Islami rights to legitimate use of property have “much wider significance than 
those} enjoyed in the narrowly matenal accounting of capitals’ (Tipp 1997: 
15). Writing on the "Islamic approach to development’, Ishaque (1983) notes the 
‘radical difference between the vision of a good and successful life inthe 
worldview af Islam and thot of the capitalist or the socialist world’, He contends 
that in ‘the former it consists of fulfilling one’s covenant with Allah and of hving 
out the worldly life in terms of divine guidance as preparation for a more 
beautifll life awaiting mankind’ (quoted in Esposito 1983: 268). One of the 
basic aims of Islam is to create an egalifanian society Where every person may 
obtain his/her basic rights and enjoyment from life, and the Islamic approach 
includes several economic regulations = some moral and others material, Thus, 
Ishmic property conceptions and arrangements have potentially important 
implications for individual ownership, aceew to land and secure tenure. It is an 
angument which will be returned to in succeeding chapters. particularly with 
respect to the potential for Islamic credit and microfinance, but alo in discussions 
about the distinctive Islamic charitable endowment or wu. 


Islamie Concepts of Land Tenure and Access to Land 


In theory capitalist pavate property sights are largely unfettered, while property 
rights in Iam are circumscribed. Rights in land depend upon Islamic principles 
emphasizing thot land is a sacred trust for human beings and should be put to 
continuous productive use. However, exeenive exploitation and hoarding of 
land are prohibited. Islamic property nights are conditional on the requirement 
that property not be used wastefully or exploitatively, or ina way chat will 
deprive others of their justly acquired property (Quan 2: 18%; see Rodinson 
1973, Mannan 1970). As Guner (2005; 4) notes, “islam as against those who 
accumulate property for the purpose af greed oF oppression as well as those who 
sain through unlawful business practices.” These Islamic principles contnbute to 
4 distinct framework shaping categories of land tenure and usufiuct nghts that 
ae capable of saving ne to flexible and creative arrangements for access to land, 

Property rights in Islamic lw may be divided conveniently te three 
categories ~ public, state and private (Normant and Rahnema 1995), Public 
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property includes forests, pastures, rivers and mines and everything found in the 
sea. However, like mewut (dead land) which can be converted into private land 
by reclamation, fish caught fom the sea and trees felled for tamber convert from 
public to private. With regard to public land, the state exercises supervision to 
ensure that no exploitation of st oceurs contrary to public benefit, Hossain 
(1999) points out that one of the feanures of the Ilamic property regume ts that 
public and state land can be converted to private ownership by private use and 
the state's determination of public interest, just as unused land can in some cases 
revert back to the state. Thus, nd ownership in Islam as inked to land use 
Behdad (1989) points out that while private property rights are well established, 
an individual who uses the land will have prionty of accew to a patch of land 
‘over another who hus filed to use it, Unworked land cannot be owned, and 
according to theansts cannot be rented (Behdad 1989); indeed, whether any 
land can be rented at all was welf a matter of Islamie debate, although leases are 
now widely accepted (Johansen 1988). This debate arose our of the hadidh 
(saying of the Prophet): "He who has lind should cultivate it If be will not or 
cannot, he should give it free to 4 Muslim brother and not rent it to him.” 

That unproductive land should not create wealth is similar to the well- 
known Islamic prohibition on riba (nterest), which stipulates that money by 
itself should not create money, There are those such ax Bethell (1994) who find 
the injunction against hoarding and the emphasis upon use of land as 
fundamental to secure tenure to be both unwelcome and obstructive, However, 
the ethical and moral dimensions of Islamic property doctne, as found in the 
Islamic legal principles prohibiting unreasonable profiteering, exploitauion 
through “usury” or riba and hoarding. are part of a broader structure asuring 

portant rights, including rexpect for property nghts of all persons regardless of 
religious faith (Qur'an 3: 73). Minonty nghts have been posited ay a problem in 
some commentaries regarding the application of Islamic law, but non-Musl 
enjoy the same property rights as Muslims, although, as will be explained in 
more detail later in this chapter, the tax structure varies (Doi 1997: 426). The 
Qur'an abo has rules ranging from the guardianship of the property of orphans 
and warnings against ats misuse (2° 2, 2: 5 and 4 10) to the inheritance nghts of 
women (4 7,4: 24, 4: 32) 

‘The flexibility of che Islamic framework is enhanced further by distinctive 
lame land tenure arrangements such as mille (private full ownership), min 
{state}, wagf (endowment) and meuke (comuvon land). However, there ate other 
classifications such as mchlul, which 1s unused state land lable to be confiscated 
and mewut lind (Lambton 1953), Abo recognized, a practice, are musha 
{communal land) and other forms of collective ownershup that are based on 
custom. In the case of state land ~ min ar emir land = the state owns the land, as 
a tepresentanve of God, but creates a range of access and usufivet rights for 
individvals through eulnvation or payment of taxes. State land can also be 
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converted by the state into mamuk malmiyys (property for general public use 
such as roads) or into matnk murfaga (property for use by a paricular 
community such as marketplaces and cemeteries). Land in a wagf is explicitly 
designated as owned by God, putting the brakes on private or state ownership 
over it. Itty a form of land tenure with a significant role in promoting acces to 
land for a wide range of beneficiaries and a later chapter is devoted to the wgf 
and Islamic philanthropy. However, tt s worth noting even at this stage that the 
wagf and theones relnng w the Ishmic doctrine of shufa (rights of pre- 
emption) were viewed within the colonial perspective as examples of the 
backwardness of Shari'a law in terms of limiting individual ownership, as 
opposed co key elements in a creative and flexible arrangement (Mewick 2043). 


Security of Tenure 


Security of tenure ts an aspiration, if not 3 legal expectation, the world over ~ 
including Muslim societies, It implies that the right of access to and use of 
land/property is underwritten by a known set of rules, and chat this right 1s 
capable of enforcement. Tenure can be realized in a variety of ways, depending 
‘on constitutional and legal systems, social norms, cultural values and, to some 
extent, individual preference. Islamic law provides such a framework, with the 
recognition and protection of private property rights, remedies for individuals 
deprived of their property rights and prescribed punishment for theft. As with 
other branches of Islmic law and practice, every property transaction can be 
characterized through the Islamic value system as wajih (obligatory), mandub 
(recommended), mubah (permissible), haram (prohibited) or maknh (repugnant) 
(Halla 1997: 40). Protection of property rights is well established in Islarie law 
(Abd Al-Kader 1959). The Prophet emphasized the importance of propery 
rights in his farewell pilgrimage by declaring w the assembled masses: "Nothing 
shall be legitimate to a Muslim which belongs to 2 fellow Muslin unless at was 
given freely and willingly.” Kadivar (2003) argues that property and housing fall 
within the private domain in Islam, and are therefore respected and protected 
from intrusion, whether by another ordmary man or woman or by government, 

Cerninly, the magasid alssharia (hictarchy of legal aims) of the noted Islamic 
jurist Al-Ghazalt (1058-1111 AD) ‘inchided, at its top, the principles of 
protecting life, private property, rund, religion and offiprng’ (Hallaq 1997 
112). Masi scholars are unanimous that these are the five ewental values of 
Islamic law which ‘must be protected as a matter of priority... [and] the focus ts 
‘on the individual’ (Esposito 1999: 147). Further, the Shans provides remedies 
for individuals wrongly deprived of peoperry by official action (Mayer 1999: 
45; Bohdad 1989). Another well-known Muslim water, Ibn Khaldan (1332-95 
AD), writes: 
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To cxercne politcal leadenhip, the ruler, together with his helpers, must enforce 
restraining laws among the people, in onder to prevent mutual hostility and attacks 
upon property, Attacks on people’s property remove the incentive t0 acquire and 
guia. property. People then become of the opinion that the purpose and ulimate 
destiny of (aequining property) és to have wt taken away from them, Those who 
Inge upon peopeerry (raghes) commit an injustice. (Al-Araki 1983: 148) 


Such is the importance attached to property rights, that theft under Islamic law 
falls within ehe crimes which are punishable by a pre-established severe punish= 
ment (Hadd) found in the Qur'an 5:41 


Islamic Land and Land Reform 


Islamic theoreueal insistence that ownership of everything belongs to God alone 
(Qur'an 2: 108; 3: 190) signifies chat ownenhip is subject to equitable and 
redistributive painciples. The divine ownership is coupled with repeated 
Qur'an references to the effect that all of bumanity benefits from. nature's 
resources, The Muslin state, as the repository and means of implementanon of 
God's laws and objectives, came to acquire and exercise “ownership” over lange 
swathes of land out of which a range of land tenure arrangements were created. 
Further, the interactions between Islamic and customary approaches to land add 
their own dimensions to this diverse body of land nights, most obviously with 
respect to communal conceptions of property. However, the Islamic framework 
does not merely shape diversity in landholdings, but also has redistnbutive 
elements, 

The central role given co the Muslim state, in which ownership of land is 
vested on behalf of God, lends itself to the deployment of arguments based on 
Islamic principles in order to legiumate land reform progeammes. Bonne (1960) 
notes that the concept of min was much broader than Western concepnons of 
state oF crown land since the sagahy (nominal ownership) vested in the state but 
‘powewsion and extensive nights of usufruct are vested in the private owner’. He 
further elaborates 


The idea of supreme ownerhip on the part of the state and comequenty the dual 
concept of owneslip under Islam emerges ako from the fet that, contrary to 
Roman lw where a distinction ss made between ownership and usufmuct, 3 twofold 
ight of duporal is acmisted, that is, one in veypect of dhe Laod iself art one én 
respect of yield. Comequently, 2 howe and the site on which it i buile may 
belong to dtferent owner, (Bonne 1960 116) 


The state therefore assumes land ‘ownenhip’ on behalf of God but fer the 
benefic of the community, Caliph Umar, a companion of the Prophet, "guided 
by old ideas of divine ownership left large parts of the conquered territories to 
God. chat is, the Moslem community. The toterest, that is, yield from the land 
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should belong to man, the capital to God’ (Bonne 1960: 118). Ay noted earlier, 
Islam obligates Muslims to pay zakat (2 charitable levy), as one of the five 
‘pillars’ of thith (Qurwr 9 60). Islamic property rights therefore incorporate a 
redistributive clement, which is evident also in institutions such as the wagl, Al- 
Maamniry (1987; 59) notes that ins Islam "what ss owed to the poor is a duty on 
the state as well as the wealthy, It is not a grant or gaft; it isan obligatory right as 
Jong as this poor person is unable to carn oF if the means of earning are not easy 
for him’. This emerges from a number of Quranic verses, for example 2: 77: 

It it righteousness to spend your wealth out of love for God, for your kin, for 

‘orphans, for the poor, for the traveller, for those who ask and for the relene of 

shaves, Iie steixffast m prayer and establish regular charity, 


‘A further instance of the redistributive elements in the Islamic framework 
arises with respect to the inheritance rules. These establish a broad category of 
mandatory beneficiaries ~ albeit, as will be explatned in Chapter 5, with oppor= 
tunities for ‘estate planning’ by the benefactor. The fixed Qur'anic imheritance 
rules, by guaranteeing acces to property for a large number of individuals, foster 
the break-up of large estates and land monopolies. Furthermore, these rules 
provide possibilities of co-ownership (Warriner 194%; 64), The view of some 
commentators that Islamic law creates wasteful land subdivisions will be 
discussed in later chapters; it does, however, create opportunities. for land 
readjustment and co-ownenship of hoklimgs. In addition, there has been 
comiderable interplay between Islamic property conceptions and customary 
practices where communal or tribal land are 4 feature of Muslim countries 
(Warriner 1948: 18; Bonne 1960: 117). An example is musha (Arabic for shared) 
Jancs, movtly relating to rural agncultural land where the custom is of 
‘reallocating land in unequal shares (at regular intervals} to which a customary 
Fight of ownership attaches’ (Warriner 1948; 19), Sinsilarly, muzant'a (share= 
cropping), a contract under which one party works the land owned by the other 
party in consideration of a share of the crops, has been discussed un Islamic 
jurisprudence, Minha, however, has been on the decline following colonial 
isapproval and the emergence of iberalized individual property rights regames. 

Ishinic conceptions af property therefore offer a range of land rights and a 
choice among land tenure arrangements, As Kuran (208: 5) argues 

During the fast few centones following the rise of Islam, Islamic law bad produced 

‘ch set of principles, regulations and procedures to govern contractual relauonshipn 

‘There were rules to support the jownt owneship of property. There were also riley 

fo support the pookng of rewourcey for commercial miwions 


Muslim governments have often sought ux denve legitimacy for their land 
reform or redistabution measures from Islamic first principles of redixtnbution, 
‘oc Violation of such principles, as im the case of the nationalization of Islamic 
endowments, This adaptation points to the pobtical or pragmatic we of Islaric 
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argumentation, For example, the question of whether a land ceiling or redis- 
mibution of land was Islamic was hotly contested by the government and the 
Janded ¢lass in Pakistan, 


Factors Influencing Islamic Land Doctrines 


Despite the general panciples relating to property mghts, the Qur'an did not 
chborate on nd tenure ~ on its regulation and administration, of on the 
mechanics for its protection ~ leaving it to succeeding generations to develop 
the field. Property nights were widely asserted during the Prophet's lifetime 
(570-632) given that he and many of his companions were traders and 
businessmen. The right to property ik promoted by a key document, the 
Prophet's Farewell Sermon (Khuthaw! Wada’, 652 AD), which states ‘regard the 
fe and property of every Mushm as a sacred trust. Return the goods entrusted 
to you to their rightful owners” (see Haykal 1976: 486-7). From the time of the 
Prophet onwards, property nights were not only asserted but also subjected to 
Iitigation (Hamza 2002: 29-36), In the next period of Islamic legal history, the 
four ‘nightly guided Caliphs’ Abu Bake, Umar, Uthmun and Ali (632-61) 
consolidated those principles and developed land surveys, prohibited land as war 
booty and created equitable lind Ux structures. Though no generalizanon can 
be made about the later rule of the Ummayads (661-750), Abbasids (730- 
1258), Ayyubids (1171-1250), Mamluks (1250-1517) and Safavid 
(1501-1722), or the Shi'a Fauinuids (9691171), private land rights were always 
understood to be promoted by Islam irrespective of some centralization of land 
processes (see, generally, Humphreys 1995). 

I te the records and laws from the Oxtoman (Uthmani) peniod 1281-1918 
that establish the highly developed land tenure regimes and land administration 
and vibrant land markets, as will be discussed further in the chapter on 
land tenure and land reform (see Inaltk 1969; Idamogl-Inan 1987), 
Modem land regulation laws i most parts of the Sunni Muslin world are 
derived, at least in part, from categories of land in classical Islamic law and 
Ottoman land law, cubminanng in the Odoman Land Code 185% (we Jongens 
2000), which were further fashioned and distorted by the colonial encounters 
As will be explored in some detail in later chapters, historical narratives have an 
impact on the development of contemporary land tenure regimes ny Muslin, 
countries. Such narratives offer an explanation as to: why ¢lassical/traditional 
concepts penist in the contemporary tenure web. These histories also provide 
Aosights into the potential for innovanve bat authentic tools for enhancing 
accew to land, Equally, the Islamic history of an institution such as the wagf 
clanitiey not only ts continuing relevance, but also ats potential contribution to 
current debates on Land reform, Particular epsodes, including colonialist and 
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distinctive local histories, have also been a factor in the evolunon of contem= 
porary land regimes in different Muslim countries. 

Property nght. acrow the 57 Muslim mayority countries, however, cannot be 
generalized about of too easily attributed to religious influence or history alone. 
They are as much an outcome of cantemporary economic conditions and 
choices. Some Muslim countries have been quicker to adapt to the calls for 
economic liberalization or the challenges of globalization than others, a 
reaction which in tum has often been determined by a variety of factors, 
including a country’s specific socio-political, religious and historical context, 
The economic performance of party of the Muslim world, for example the 
Arb world, has been analysed by various authors (Rivkin 2001), Writing in 
1948, Warriner forewarned that there was a need for new form of tenure in 
the Middle East to combat poverty due to the high density of the population, 
unequal land distribunon and low productivity (1948: 120), Such wamingy are 
not confined to the Muslin world, but it as perhaps the ease. as argued in 
research on the moral economies in Isbm, that the close links between Muslin 
countries, coupled with the varying economic develapment between countries, 
have Jed to obvious and continuing tensions (lnstitute of International Studies 
1998), 

The convergence of customary and Islamic law has also been a particular 
feature in the development of laws and practices with respect ¢0 land in Muslim 
countnes, Land i a fundamental asset: shelter, food production and other 
activities are all dependent on it (DID 2002). Bur itis often more than that, For 
indigenous peoples, for example, land is fundamental co lifestyle since it is 
imbued with sacred or ancestral values, and offen cannot be traded or com= 
promised, In Muslim societies, too, land has multiple cultural meanings and 
imphcatons. Writing in the context of the Palestinian Araty com 
Husseini and Baidoun (2001) point out that historically land was seen as the 
most valuable asset af the Arabs as well as fundamental to their personal esteem 
and honour. It is a status symbol as well as part of familial tribal, national and 
eligious identities. bn many societies, Muslims tke their name from the land 
they come from. The terns milk: or mulk in relabon to land signifies more than 
an individual’s property; it is their permanent temporal abode. Barakat (1993; 
55), however, points out that the significance of formal land ownership differs 
from the peasant to the nomad (Bedouin), even though both se land: 


Peasants derive their identity frown the Land ava vilage life. ‘Thew relacionshyp to the 
Lind is imeparable from theie innate act interdependent kinship relationships 
What differentiates Bedouin from peasants 9 the latter's relanonhip to fund rather 
thant kinship ties. The Bedouin wiew attachment to Land as a source of hsieuliation 
‘They look down on peasants and see then as slaves of land and af those who have 
control over it. The peasants, by contest, sock land and conviter ¢ to be the source 
oftheir dignity 
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Even within communities, there are other important factors such as family 
and kinship that play an important role in determining the operation and effect 
of property rights. For instance, Muslim women’s access to property, as will be 
argued in a later chapter, is best understood through the dynamics of custom. 
family, kinship and the construction of propery inelf Conservative interpre~ 
tauons of Islamic law and customary/traditional seructurey/practices often com 
bine to diminish or altogether extinguish women’s rights to property (Dowmant 
2003; Moors 1999). Vulnerable categories of people such as squatters, slum 
dwellers, minorities, migrants and children often have great difficulty in access 
ing land rights. Therefore, ws necessary to determine the truc import of Islamic 
norms in order to distinguish them from other deprecating customary or 
patriarchal norms where applicable 


Land Administration and Good Governance 
The link between good governance and an efficient land policy is well 
esublished. It has been the driver of international minatives from the United 
Nations Development Programme (UNDP), World Banik, International Mone- 
tary Pund (IMF) and UN-HABITAT. With effective governance, it is angued 
that business, government and citizens, acting as partners, will build a stronger 
better society and an effective polity. The UN Millennium Develop= 
ment Goals stress the importance of governance as part of an enabling 
environment conducive to development, dawing from the Gimiar language of 
civil and political human nights. Good governance implies the existence of 
participatory, transparent and accountable socio-political and econonne processes 
and interachon/dialogue between state and non-state actors, However, the Arab 
Human Development Report 2004 conclodes that the stuanon of freedom and 
good governance in the Arab world ranges from deficient tw senously deficient 
Despite sporadic improvements in the human rights situation in some Araly 
countries, the overall human nghty picture in the Arab world appears grave and 
deteriorating (UNDP 2004), 

The problems of land administranon faced in Muslim countries are 


economy 


douttedly related to the democrane defier but they alve arise out of misuse of 
limited resources as well as inefficient structures. In many societies, whethe 
Muslin or non-Muslim, land 16 seen as a currency of political patronage and 
compton, Where nd adiniastration is complex or dysfunctional, rent-seekinye 
behaviour flourishes at the expense of the poor (DAD 2002). The outcomes of 
the World Bank's Mikdle East and North Africa Programme (MNA) 2002 
governance workshop in Beirut are instructive. They challenge the message’ in 
the Arh Hunan Development Report 2002 that the region is exceptional or that 


governance problems are qualiatively different from other regions. Moreover, 
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they emphasize that there is no “Arab’ or ‘Muslim’ model of governance. Islam 
is neither a critical factor in determining the quality of governance nor 
inherently incompatible with good governance (World Bank 2002; see also 
Grant and Tessler 2002). 

It should be acknowledged, however, that much of the literature regarding 
Islam revolves around the Islamic state as a utopian past or idealized future, The 
concept of the Islamic state, and its limits in the postmodern world, has been 
explored by several commentators (Ayubi 1995; Zubaida 1993). Whatever their 
orientation, Muslim governments routinely deploy Islamic justifications for their 
political legitimacy and survival (Esposito 1987: 289), Specifically, there is no 
doubt about the influential quality of ad! and shura, the concept of justice and 
consultation, which are embedded in Islamic comeiousnes and administrative 
practice (Rosen 2000), This quality is evident not only in modern liberal 
thought but equally in che works of Muslim revivalists. like Hasan al-Banna, 
Abul Ala Mawdudi and Sayid Qutb. 

Accountability, particularly against misuse of power and corruption, in both 
the temporal and religious sense, are repeatedly stressed in Islamic literature. As 
uch, these concepts and ideals are deeply entrenched in Muslim consciousness 
and need to be employed more in land administration issues. In contrast to those 
who find Islam and democracy incompatible (Kedourie 194), there is abundant 
scholatship arguing the opposite, akhough i is clear that Western and Islamic 
models vary (Abed 1995; Al-Suwaidi 1995). Brumberg (2002) argues that over 
the past two decades the Middle East has witnewed a ‘transition’ away from 
authontananism but seems to be moving back towards it. Zakaria (1997) argues 
that the mere existence of the opportunity to vote is not enough and thar liberal 
democrcies with builtin protections for cinzens must be promoted. The 
record of Maslin states has generally been problemane in terms of open or good 
jovernance, bur, as Ahmad (2004) argues, often the state in the Muslin world 
has enjoyed 3 monopoly position and consequently untrammelled powery to 
control potential critics in the media oF through the polls 

‘A wide literature exists on the traditional and modern Muslim civil society 
{al-Ghannovel 2000), Sxjoo 20022), ‘Traditional Muslim civil society, through 
institutions such as the wwaf (Hoexter 2002), contrasts in structure and scope 
with Western-inspired models, though there are now a range of Islamic and 
secular spaces created by civil society in variouy parts of the Muslim world 
Apart from state restrictions on their operation an several Muslim states, there 
are theoretical dilemmas for noo-governmental organizations regarding. the 
extent to which they can adopt universal standards and methodologies and their 
rehdonship to him, which often affects their standing wath the government 
and society (Al-Sayyid 1997), However, civil society im most parts of the Muslim 
world appears to be expanding and gaining a stronger voice commensurate with 
the inability of many Muslim states to cater sufficiently to the needs of their 
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context of non-Muslims being exempt from other obligations). Relanonships 
governing landholders and the state, or between peasants and Landlords or the 
state, or to do with the cultivation of mewur lands, were all inspured by Islamic 
principles. These continue te inform contemporary land classifications in many of 
the succesor states, despite colonial and postcolonial modificanons. Even today 
the Ottoman land records are being used in land transactions in a number of 
countries. 

Ottoman hnd administration was driven largely by interests of revenue and 
taxation, though these had implications for the social and land structures (Coxgel 
2004). Land administrauon was generally carried out through an elaborate 
network of laws and guidelines. A land grant (igtd) was given to soldiers in licu 
caf a regular wage at a time When the state had limited revenue, and did not 
create juridical or hereditary nights. At the time of Sultan Suleyman (the 
Magnificent’ or the "Lawgiver’), the empire's territories consinted of 36 adinini- 
strative provinces. Districts of varying sizes were controlled by a sili appointed 
by the sultan and granted his own budget. The datik managed tax collection and 
land distribution and could be removed if found co be unsuitable (Biyik and 
Yommalio 1994), Despite the centralized nature of the Ortoman land and 
revenue bureaucracy, the vastness of its lands required more local management. 

With weakening state power, in the seventeenth century iltizams (tax firms) 
were created where multasiny (wealthy notables) were in charge of collecting, 
land revenues for the state, initially for a year The esence of the system was 
thus the leasing of the right w collect taxes on state land (Baer 1962). The 
multacins were allowed to keep part of the tax for a lide more than their 
overheads but in practice exploitation did occur. Over time, itizamy were 
routinely renewed and even extended for the lifetime of the holders, who came 
to treat them as their own private property, In 1813, however, Muhammad Ali 
(or Mehmet Ali), the Ottoman Viceroy for Egypt, brought back centralized land 
asesment and control as a way of improving state revenues: he cut out the 
intermediaries and established a direct relationship with the working peasants, 
who were an important part of bis economic agenda (we Pennell 2005). In the 
second part of the nineteenth century, the Landowning class grew in economic 
and political power as a rowlr of the breakdown of the state's monopolies, 
Ottoman law (introduced in the 1840s) regarding land ownership. the state's 
fiscal crisis (necessitating the sale of state Linds to private individual) and the 
establishment in 166 of the Consultative Awembly (Moaddel 2002), 

The Ottoman land administration experiences, derived theoretically in part 
from tslamic principles but equally conditioned by other socio-political cone 
siderations. estabhsh several facts. First, mill freely existed fir the landed classes, 
while for penants there were limited but definite opportunities to acces land ~ 
for example, through the reclamation of mewut land. Second, there was a 
concentration of state Land (mir), although there were interests and rights 
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created for intermedianes and peasants. Third, the cadastre (regaster of lands) and 
tax collection indicate that Islamic principles do not inhibit effective land 
administration systems. Fourth, land settlement patterns were determined by the 
availability of water and the nature of the irrigation system. Fifth, the role of the 
state with regard to and was not state but diverse and evolving. The Otioman 
experience, a product of its umes, went through several phases of centralization 
and decentralization. Finally, Ottoman land administration has contributed to 
contemporary lind registration systems, as discussed below, 


Islam and Land Cadastre, Registration and Titling 


One of the significant challenges for land administravon is the development of 
appropriate cadastral systems which can provide necesary information and 
clarify legal rights. The Cadastre 2014 initiative builds on earlier conceptual= 
izations by seeking 3 modern integrated system giving 4 complete desenprion of 
all legal conditions effective for a piece of land, including all public rights and 
restrictions. However, as van der Molen (2003) argues, there are ‘significant 
differences’ exhibited by the cadastral arrangements in 30 to 50 countries, which 
either possess, or will poses in the near future, appropriate land administragion 
systems; but another 140-160 countries will not be anywhere near sufficiently 
prepared, The joint 1999 United Naboue-FIG (International Surveyors 
Federation) Bathurst Declaration op Land Administration for Sustainable 
Development recognizes the multidimensional, evolving nature and plurality of 
cadhstral work (Willianwon and Grant 2002), It is noteworthy that among she 
members of the working group of FIG Commision 7 (Cadastre and Land 
Management) were representatives from Algeria, Egypt, Jordan, Malaysia and 
Turkey. Far from it being a Wester concept, cadastre has been found since the 
time of the Prophet Mohammed, when at his suggestion collective lands around 
the city of Makkah were marked out with stones (El Ayachi et al. 2003) 
Likewise, the ‘fencing’ of mewur (dead fancl) propertics to establish rights has been 
3 common practice. For Muslim states in later historical periods, land records 
were considered necesary for resolving land disputes between (usually) private 
parties as well as to meet the state's desire for Land information for purposes of 
revenue (Larwon 1991). 

The Ottoman rulery realized the importance of Land information and 
management, with periodic surveys and reviews of expected tax revenues 
(Coxgel 2004), During the Ouoman penod, a land registration system flourished: 
particularly in the period 1534-1634, extemive land information records 
(Kuyndew Hakan’) contained all available land-related snformanon, These records 
included names of villages and farms, landholders’ names, annual income of 
lands, land classifications, boundaries of public-use areas, the natural resources 
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‘on the lind, population and paid tax. In fact, a land registration guide called 
Kanunname-i Kitabet-i Vilayet is available in the Ottoman archives, In addition 
there were further books, providing more detail with respect to landholdings in 
a particular province, such as boundary descriptions on the basis of which 
landholders were given certificates, land tenure and crops (Biytk and Yomralio, 
1994), 

Despite its ambitious scope, the registration was not completed for the entire 
Ottoman territories but the advantage of Ouoman cadastral experience his 
meant that Egypt, for example, has had comprehensive land statistics available 
since 1907, with the techniques of awembling them becoming gradually more 
accurate (Baer 1962: 71). In Palestine, the Israeli state used the legal basis of 
‘Ottoman land law as the framework to aid ity nationalization of Palestinian land 
(Kedar 2001), The power of the Onoman legacy is illustrated by the fact that 
the Isracli land title registration office is still referred to as the "Tabu" office and 
title registration certificates ay “Tabu’ papers, a teem which is Ottoman in origin, 
Many Muslim countries that were colonized experienced the Torrens system or 
similar siding programmes. The FIG country reports on Muslioy countries such 
as Jordan, Algeria and Morocco show considerable cadastral preparation activity, 
often with international support, Several other Muslim countries such as Yemen, 
as well as countries with Muslin minonties such as the Philippines, have received 
extensive support for Lnd-ntling projects, with mixed succes. In Muslin 
countries attitudes towards cadastre oF tling vary, but there is nothing in Islarn 
that frustrates these attempts: indeed, the contrary is the case, 


Islamic Urban Planning 


Rapid urbanization with its attendant probleny is a serious challenge in Middle 
Easter and other Muslire cities. Referring to the complications ansing from 
rising population, poverty and politics in urban centres, Bonine asks, "Are Cities 
in the Middle East Sustainable?’ (1997: 339). Echoing Santos's experience with 
informal settlements (fae) operating outside formal structures in Brazit (Santos 
1995), Hanna addresses the context of Egypt’ migration-fed housing problem 


When a government, anywhere in the world, dees not set up a plan te satisfy the 
basic nied of ins people (the people} have #0 seek ways and mesos to savisfy their 
basic need. They so things according 10 their means... There we clear plan ta 
control of guide this thaw, nor is there 4 plan so salve the housing problem for these 
country people. (1985: 206) 


Many of these urban management problems are similar to those faced by 
non-Islamie cities bue they ako have socio-religious dimensions as. Islamic 
concepts of planning have permeated the wider planning detute. Since 1980 
the Organization of blamic Capitals and Cites (ICC), which is a global 
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non-governmental and non-profit organization, has been affiliated to the OIC. 
Te has 141 cities as active members in 54 OIC countries spread. across the four 
continents of Asa, Afnea, Europe and South America, Its activines are focused 
on the achievement of ity goals within the framework of sustamable develop- 
ment of human settlements. It publishes a biannual magazine, Jilamic Capitals and 
Cities, and through its seminars bay produced several books relaring to housing, 
the environment and urban planning. 

Contemporary urban planning faces challenges, both in seale and nature, and 
limitations of rewources pechaps not encountered by pre-modern societies, and 
modem seculanzed poneiples of planning efficieney seem to make Ilamic 
concepts of doubtful relevance. However, there is much in Isbmic «ivilization 
and history on which town planner: and architects can draw. Muslin societion 
have been largely urban: the city of AlbMedina, where the first Muslin 
community was formed and which was fint developed through the planning 
activities of the Prophet's generation, i often eited as the Islamic urban model. 
Much Western scholarship on Islamic usban space and socio-religious identity 
has been concemed with the mosque and the market ax focal points, in analogy 
with the Hellenic city prototype (von Granebaum 1955: 145). However, the 
waaf played a significant role in the characterization of pubbe space (Ehlers 1992, 
Bonine 1987), Lapidas underscores the complexities of Islamic urbanization, 
noting how kinship, community ties (based on the unifying concept of the 
wuna oF community) and religions comcounes determined the historical 
evolution of Islamic cities (1975: 33-6). These studies are relevant, for example, 
in explaining the importance of privacy through couryards or mule communal 
spaces through amma (public baths). As Al-Aud (1997) 68) points out, 
planners seeking to alleviate contemporary problems in modern cities should 
‘approach the city av an entity that fosters the preservation af memories and the 
creation of a sense of plice [and] with sensinyity to peychological, historical and 
‘overall cultural issues’ 

Given Ishmic architectural splendour, 1 is easy to comantieize the Manic 
city of tree-lined broad roads, fountains, exotic bazaars and clear public and 
private spaces. It hay been argued that present-day architects and town planner, 
are impheated in this tealzanon of an Amb-lslamic model, with the con- 
sequence that regional and local differences which are themselves shaped by 
Islamic history are sidelined (Fuccaro 2001). Bonine (1979: 223-4), writing in 
the context of Iranian cities, cautions against the single “Islamic city model” as 
there are many variations. Abu-Lughod (1987) lists a number of variables that 
have an impact on Isamic urban space. including tertitorality, gender 
segregation and neighbourhood. However, she debunks the generalizations 
reyirding Islamic cities from patehy case studies as an ‘onentalist’ misreading, 
She asks "Why would one expect Islamic cities to be similar and in what ways?” 
(1987: 160), 
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‘Characteristics of traditional Islamic cities, themselves diverse owing to varied 
socio-cultural factors, have been modified over time particularly during the 
modern period. Abu-Dayyeh (2006) argues that where traditional neighbour- 
hoods have survived the onslaught of modemizanon, the uxgf and the processes 
of lind succession have stimulated some development, although it is slow and 
uneven. ‘Therefore, the renewed interest in Islamic planning systems may oF 
may not provide a wholesome alternanve paradigm ~ but does warrant further 
attention. Traditonal klanie principles relating to Land could not have foreseen 
the challenges of urbanization, land conthets or newer forms of land use, as well 
as the difficulbes in access 40 land and security of tenure. These are at a 
jurigprudential level matters for ijtihad (personal reasoning), but at a policy level, 
a state following Islamic principles has considerable leeway alo in orienting. its 
land policy towards the benefit of the community through maslaha or public 
interest. In particular, the rights of landless poor, shum dwellers and/or squatters 
could be addrewed through this policy mechanism and the potential of both 
had and mashaha are addressed tn the following chapter, which is concemed in 
part to discover how the processes of amie reasoning and interpretation can 
enable the emergence of innovative land management tools. This search is also 
relevant in approaches to contemporary environmental problems. 


Islam, Environment and Water 


Land management and use have to be integrated within a sound and responsible 
‘environmental policy. The Qur'anic view holds that everything on the earth was 
created for humankind, It was niamal (God's bounty) to humankind, but hay to 
be exercised with cate as a trusteeship. Land is a part of that hobstic, moral anc 
ethical dimension of mai (religions faith), living in a way that as pleasing to 
Albih, striving in everything to maintain che harmeny of both inner and outer 
environments (Khalid 2002), Engelnann (2001) pointy out that over 6,000 verses 
in the Qur'an urge believers to rexpect the environment and seek inter 
generational equity in the use of the matural resources of the earth, which are a 
gift from God, There are environmental safeyuards during peacetime and war 
‘The Prophet not only encouraged the sustainable use of ferule lands; he also told 
his followers of the benetits of making unused land productive: planting a tree, 
sowing a seed and irrigating dry land Were all regarded ay chantable deeds and 
would lead to ownership of that lind, Extrapolating ws from such Quranic 
teachings is the challenge in addresing environmental sues me Uke modern 
context. These isues range from deforestation and soil erosion ro drought and 
flood, fron: the appheabon of technology to the preservation of community and 
culture, from the greenhouse effect to acid rain, from nuclear power to genetic 
‘engincering, from population and poverty to North-South equity and from 
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stewardship to sustainable development (Rahim 2001). However, beyond the 
theory. Khalid (2002) points out that there a lange number of institutions and 
mechanisms to foster environmental protection, mcluding the reclamation of 
mewut land of the estabbshient of conservation zones in the form of + uagf or a 
hima, which is an area designated as a special reserve by the state. The state can 
ako establish al-haramain, inviolble sanctuaries where the use of land is severely 
restricted, or where trees and animals are protected 

Environmental challenges arising ovt of water shortages and disputes are 
particularly crisical in the Middle East and other parts of the Mustin world 
(Swain 1998), The Qur'an mentions water (ms) some 63 umes. Water ix 
extensively discussed in the documented sayings and acbons of the Prophet 
(Farugi et al, 2001). Not only did water play a prominent role in Islamic 
architectural designs and in its settlements, xt has a significant role in rituals, 
particularly wudu (obligatory abloaon) whieh precedes the salah (five times daily 
prayer). The Makkan zm zam (aquifer) has a Qur'anic status. Water 1s 
constructed as a gift from God and belongs to the community with the right to 
drink (shafa) and other uses. However, the question of mdividual ownership 
over Water. in contrast to usuftuet oF access naghts, is sll a matter of Iblamnic 
debate. In classical Islamic theory all land is held in trust for the benefit of the 
community, but water rights over individual lands were bought and sold during 
the Onoman period (Lambron 1953). Warriner notes that “water nights are 
regarded as the personal property of individuals and not annexed to the land 
which they should naturally pertain’ (1948 73) Thus, land could be wld 
without water nights and vice versa, leading to confusion and speculative 
practices (Forni 20005), In most Muslim countries, water is a commodity but the 
discourse aver its se often recalls the rebigious dimensions of the environmental 
sue (Caponerea 1973). The Arab Human Development Report 2002 points 
out that Muslim countries must confront environmental problems as a phony 
(UNDP 2004; 45-50, Talal 2004), 


Conclusions 


This chapter's outline of Idamic conceptions of land tenure and land nights 
demonstrates that there an Ishmic dimension to contemporary land debates 
which is worthy of exploration, Property nights are not only well established 
under Lanne law, but are indisputably one of the five foundational principles of 
the Islamic society, As such, land rights must be respected and protected as a 
mutter of pnoity. Thovgh, in rebgious terms, all property vests in God, it has 
never been senousty disputed that human beings as owners asert the usual range 
of property night in the land, subject to compliance wath the egalitarian 
provisions of the Shan'a, Moreover, parricnlar Islamic approaches are evident 19 
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the fields of land administranon, land registration, urban planning, water policies 
and environmental protection. Understanding the nature and scope of property 
rights in Inlamic society could further secure tenure as the land rights framework 
‘emerges from divine edict and the sayings and examples of the Prophet, 

‘There i repeated Islamic emphasis on obligations regarding philanthropy, 
fairness and poverty alleviation, which are influential in land nights argumen= 
tation. The concept of property rights in Islamic economics has implications far 
heyond the material domain as it lays stress on rexponsibibity, poverty alleviation 
and redistibution. In the Islamic welfire state, the Biytul-Maal (public treasury) 
has a specific mandate for support of the landless. In addition to taxes, state funds 
are also comprised of cukut and other donations. The state is expected to fund 
access to land for the landles poor. The formulation that land is a sacred trust 
implies that land ownership and enjoyment must be jast and responsible. AS a 
result, Islamic doctrines engage with entitlement to land nights for a broad range 
of beneficianes, inchuding women, children, landless and minontes. Land 
ownership in Islan is predicated on productive use of land, as evidenced from 
the principle of ownership of meust through reclamation. Despite the clear 
foundational Islamic principles relating co land and the evolution of sophisticated 
and tenure arrangements in many parts of the Muslim world, their application 
in Muslins societies docs manifest itself in different ways. However, there is the 
basis upon which Islamic access to land through Islamic arguments can be 
promoted. with a holistic, authentic, moral, ethical and legal land rights code. 

Under Islamic theory, the state in Lnd management is seen as supervising 
land ultimately belonging to God. Thus, the state is mandated to administer 
land, efficiently and fairly, ia accordance with God's laws and ethical and moral 
principles. The Oxtonan land administration narrative is complex and its legacy 
‘atten disputed, but it demonstrates clearly that systems such as ntling, 
registration and cadastre have a well-embedded history in the Muslim world, In 
practical rerms, there exist no ideal Islamic states, and Muslim states selectively 
adope Islamic principles according to their paricular interpretation, Further, it 
has been argued that there is no distinctive Arab or Mushm model of gover= 
nance, but the concepts of shuew and adf are nevertheless influential. Potentially, 
an Ishimic framework gives states wide leeway in promoting security of tenure 
and access to land within a transparent and accountable framework, For 
instance, an opportunity could arise through the redistnbution of mewat tands or 
through optimizing wagf lands. 

Though traditional Iamic practice may not have forescen the extent or 
nature of present-day probilems, and purely Islumic solutions may be a utopian 
model, there are aspects of lamic principles, mechanioms and processes that can 
provide legitimate and durable solutions through incorparating or at least 
considering authentic bhmic contributions. This introduetion to Islamic land 
rights has highbghted some key areas for a deeper exploranion of the relationship 
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Ilamic Law isthe epitome of the Islamic ypinit, the most typical manifestation of the 
Islamic way of life, the kemel of Ishm welt For the mayonty of Muslims, the Law 
has always been and still s of much greater practical unportance than the dogma, 
liven today the law remains + decisive element in the struggle which 1s being fought 
in Islam between traditionalism and modernism under the impact of Western ideas. 
1k is impossible to understand the prescat legal development in the Islamic countries 
of the Middle East without a correct appreciation of the past history of legal theory, 
of poitive law, and of legal practice in Islam, (Khaddun and Liebesny 1955: 28) 


Ihlamic law is a central feature of the lived experiences and consciousness of 
‘Muslin across the world, whether or not their states ‘officially’ implement the 
Jaw. Contrary to general asumptions, Iiamic law is not a ‘religious’ aw but 
rather a man-made code whose primary source is the holy senpture Qur'an, 
subject to human interpretation of divine intent. In order to be legitimized 
Within an Islamic jurisprudential praxis, snterpretation must comply with certain 
authenticated methodology. How one goes about interpreting Ilamic legal 
principles in compliance with certain protocols is therefore vital to the success 
of the venture. Rather than assuming that the Shari'a is a monolithic, static or 
immutable corpus of medieval liws, one may see it as an evolving, responsive 
and awimilacing sphere of competing ideologies and interests, The primary 
sourcey of the Shari'a may be divine (the Qur'an) but it is bashani (human) 
endeavour of interpretation as well as state preferences that determine how 
contemporary society actualizes it. As such, Islamic legal conceptions inform 
and intluence the lives of » majonty of Muslims, inchading, their attitudes 
towards land and property rights. Islamic law a an important factor wth 
land rights and tenure systems in Muslin vocieties. 
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‘There appears to be a general consensus among international, national and 
Jocal actors that land laws potentully provide the framework for ordenng, 
equitable, fair and clearer relationships with respect co land amongst individuals, 
societies and states, Yet law as an instrument of power is mulleable and ean ako 
be manipulated to disempower particular groups or types of individuals. As 
‘often claimed, ‘some people use the law, some people have law used against 
them’, Therefore questions of the legitimacy, farness, efficiency and durability 
of law continue to permeate the debate over the role of aw in land policies 
Rather than a constant predictable model, law can be used for a variety of 
objectives trom socal engineeeing and empowerment to disentranchisement ancl 
oppresion, and is capable of mulnple, even unintended effects. 

‘The relationship between law and property is contentious and complex. As 
sentham wrote: "Property and Law are bom together and die together, Before 
laws were made there was no property: take away the laws and property ceases’ 
(1931: 113), Philosophical and jurisprudential debates over the mature and scope 
of property law have often been central to understanding the nature of law itself, 
as well as the connotations of property nights in society, Law is not used only by 
lawyer, however, but abo by commentator and consumers from the wide 
spectrin Of soacty for whons law has different meanings and implications, 
Some ferinius, for example, angue that patriarchal awurnptions have shaped the 
content of property laws (Scott-Hunt and Lin 2001), while chose from the 
Critical Legal Studies movement eniphasize the influence of ideology in shaping 
the content of the law (Kennedy 1994), Proponents af the Law and Economics 
school argue that areas wich as property law "bear the stamp of economic 
renoning’ (owner 192: 23). Land low at a formal level operates through 
legislation, rules, pobeies, jadicral reasoning and implementation strategies, but it 
‘often incorporates informal or “extra-leyal” norms and practices. 

Property rights amount 1 a socie-ceanomic institution or field of relations 
ships that i much broader than property law, the latter being. only one 
discursive location for property nights. Land rights are considered tw be a subset 
‘of property rights since the latter often subsume property rights aver land, Not 
all and riybts ate justicuble and often the cost of transactions, together with the 
political will to act, can determine their effectiveness, Therefore, rather than the 
monopoly of the state through statute-based regulations, declared policy and 
court mechanisms, property rights may be enforced informally through cus 
tomary norms, institutions or through market forces. Law is thus sometimes the 
‘ereator of land rights. and at other mes ~ by merely recognizing them oF 
Preventing abuse ~ the Gilitator of the pursuit of Land rights by’ individuals, 
However, any division about the role ef law in land policy wall have to 
contend with its limitations ~ as evidenced in current global concerns about the 
rule of law ~ anu resist the termptation of viewing law as a utopian solution and 
‘unifying force for land policy 
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Throughout the world there are variations in how property rights are 
established: the types of property rights recognized: the regulation of different 
types of use and users: and the enforcement mechanisms. ‘This is because systems 
of lw throughout the work! exhibit plurality. even as berwoen the two 
dominant systems: the commen law (as in British and US laws) and civil law (as 
in the French). Though there is imereauny interchange of legal experiences 
wlobally, cach legal tradition oF system emerges. among other things, from its 
own particular historical evolution, The mere existence of creation of laws and 
mechanistus are not enough; such laws must have legnmacy and be accesible 
and acceptable to the people to whom they apply (Freeman 1998: 365). Laws 
include not only state-created norms but a spectrum of wnbal, customary and 
religious laws. The ideas of law in Islamic legal contexts are distinctive an their 
honmative outhnes, structure and methodology, but 4 treatise of Islartic law 
relating (© land and property nights is not offered here, for reason explained 
further below, Instead a framework is set out within which these rights can be 
explored. It iy difticult from a non-Iamic perspective t decide among the 
clans of rival and incomparible accounts of justice competing for moral, social 
and political allegiance (MacIntyre 1988). However, as Collier (1996) writes 


of nationulint struggles and ethnic confrootasons, 
il to explore 
contribute fo 
serwotyper of amie law as regrewive and feudal and of IMac politcal 
activiee. as religious fanatics 


Relevance of Islamic Law in the Muslim World 


Muslim countries do not present a simple dichotomy of Iamic or non-Klamic 
laws, Islami¢ legal peneiples generally coexist and overlap with social construc 
tions of race, gender, family, kinship and the wmma through customary norms as 
Well as state secular laws. On one hand, there is 86 such ching as “the” Islamic 
Jaw = it manifests ielf in a vanety of ways owing to choices between com= 
Peting norms and methodologies ~ though there are certain agreed Islamic 
principles On the other hand. Islamic laws function alongside a host of other 
Jegal cultures through a multiplicity of rebtionships. Istamic laws sometimes 
atworb or negotiate, and at other times contiet with, foreign elements 
However, whatever the extent and form of Isanie law “officially” sancnoned m 
Minhin societies, in the consciousness of much of the Muslim world land 
nid concepts are generally constructed or realized, to a noticeable 
igh reference to the Shan'a. Therefore, discussions regarding nights 
acquire, utthze ancl alienate property in Muslim societies are informed by the 
eral belief thar property vests in God and that the use of the property inust 
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be in accordance with Islumic Jaw (Rodinson 1973). The characteristic Islamic 
conceptions of ownership and use, as discused in the previous chapter, are 
accompanied by the frequent reminder that land use must comply with the 
noms of the Shana, 

Property and land rights are evident an the Muslim world (Zadeh 1993), but 
writing on Islamic law dimensions of the sulyect is difficult enterprise. There is 
no unified field of legal doctrines relating to property and land nghts or 
systematic development of Ishunic norms corresponding to access to land and 
security of tenure, though there are raw materiak. Therefore there is no 
dledicated discipline of “Islamic land law’ but rather a set of overlapping themes 
‘or domains which practitioners will recognize as such. This must also be said of 
housing rights, another arca where Islantic principles should have given rise t0 a 
full-bodied field of law but where there 1s limited literature, How Islamic law 
relating to property and land operates in reality and practice, as Klannic oF secular 
law, is also an under-tesearched area, There is sufficient material on how, for 
cxample, family cours or criminal courts function, yet the knowledge of formal 
Islamic dispute resolution mechansstns with relation to Land ts limited, 

Land nights in Ism do not exist in isolation, therefore, but are bext under 
stood with reference to other pparts of Isainac law. Islamic land rights and tenure 
reginics are themselves derived trom a range of overlapping Islamic fickds such as 
family, public, finance, taxation and commercial laws. Religiously justified 
specific nghts or secularzed rights relating to land and property in the Muslim 
world are often contingent on being authenticated through Shari'a validation 
Schacht. the leading orientale scholar, explained it thus: ‘Islamic law iv the 
epitome of fshunie thought, the most typical manifestation of the Islamic way of 
life, the core and kernel of Isann itself” (1964: 1), Property rights in general are to 
be exercised in accordance with foundational concepts in Islamic dogma and the 
Shari'y; human nights are subject to compatibility with the Shari'a; inheritance 
shares are fixed by the Sharia; land tenure systerns are influenced by the Shari'a; 
Women’s acces to property has tw be understood within the Shari'a; Islamic 
microfinance products have to be Shari'a-compliant; and the wagf emenger out 
of Shan'a law principles. The scope af the Shari'a, as well av its detail, i often 
staggering and there are other legal disciphnes, from international Iaw to 
environmental law (Khadduri 2002; Hancef 2002), which may be relevant 

While Muslims generally celebrate Islamic lw as one of the important 
features of their faith and way of hfe, dhere are others who dismiss Islamic law as 
‘an ancient body of outdated rules that donot apply to present-day realities 
Kuran (2003), for example, considers Mlamic Law as part of the problem which 
aik Muslin communities, anguing in particular that the Iskamic laws of 
Inheritance and the wealth ted up in the wagf have been barriers to economic 
development. Equally, there are commentators who hail the role of Islamic law 
in human development. Undoubtedly, care must be taken not to romanticize 
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‘klamic aw’. ‘The label is claimed for a range of political and ideological 
interests and, just as the Shan’a evakes images of justice and fairness, itis equally 
capable of distortion and excuse for unacceptable and discriminatory behaviour. 
There is no doube that considerable power and legitimanon flow from the 
lawsification of certain norms or practices as divinely intended or ordained. Why 
Certain states oF groups articulate oF choose to adopt Ishmic aw to a greater 
degree or in a more steingent form than others cannot be attributed merely to 
pious intentions: there are political dimensions to be considered. As Peters 
(2001) found in the context of the remtreduction of Wamic criminal law in 
Northem Nigena, the value in its adoption may be not real bue symbolic: 
Despite these concerns, Islume legal systems have a currency in contemporary 
Muslim societies and for this reason alone there is benefit in knowledge abou 
the doctrines, methodologies and patterns of dispute resolution of Ismie law. It 
isa wendy which 1 exitical im the attempt fo understand assucs of development 
and land tenure in Muslim communities, 


Reasoning in Islamic Law 


Islamic Jaw is often distingunbed from “modern secular’ law as a “religious’ law, 
igiven that its primary source is the divine revelation (the Qur'an). This in turn is 
expected to restrict opportunities for and means of anterpreanon (Husain 
1997), This is not entirely correct for several reasons. First, as discussed below, 
the Qur'an is only one of numerous sources of Islamic law and there are several 
mechanisms that provide avenues for Hesibility and innovation, Second. not all 
Islamic law issues are considered “religious” or equally rewstane to reinterpretae 
tion, Broadly, matters within the Geld of Islamic Law fall inte owo cuegones 
sudar (religious observance); and wu ‘amalat (social transactions). Mucky of Islamic 
Jaw relating ( land, property and housing would Gil within the domain of 
‘social transactions! and therefore be open to a greater degree of interpretation 
than matters of religious abservance. Third, Islamic law a not merely a set of 
preseriptions and norms Clad al figh (shone jurisprudence) contains a highly 
developed field of methodology dealing with methods of reasoning and the niles 
‘of interpretation wath regard te Islamic hegal sources, also discussed below 
Perhaps more than any other set of legal norms, the Shari'a has been too 
easily perceived by outaden as a set of ngrd edhets, Bowen (2013; 9) comments: 


Yigh) is bew 
ies by drawing on seripture, loge 
and the comensun of the community. In ether 
A cultural fe as ts Anugho=American law, 


far fom be 
wharacterizedt ws a I 


fmmorsble set of rules, anne jurgprden 
a effort £0 resolve di 
the public interest, Focal «us 
swore itis as insisted wath saci 


Despite ity many clear and salient fearures, Islamic law is a contested zone 


This arises not merely because ypecific provisions may be interpreted contextually 
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but also because interpreters may disagree about the implications of the 
foundational principles. For example, Islamic law does not make sense without 
the ethical dimension of the divine revelation (Rahman 1983), There are certain 
basic Islamic concepts or ‘golden threads’ that embody the spirit of the Shari'a. 
They include: hagg (concepts of ght), ad! Gustice) and gist (equity), The impor- 
unce attached to these principles is evident from the number af umes they are 
reiterated in the Qur'an: hay i sed 227 times, gt 15 times and ad! 13 1ames, 
Rosen argues that justice is the centnl feature of the religon, its laws and 
administration (2000: 74). Justice appears a8 the objective of Islamic laws and the 
ultimate goal of relygon wvelf. making it a devotional act next to piety. Thus the 
Qur'an calls upon believers to deal with each other ‘with justice’ (4; 58), In a 
fuller invoeation, the Que‘an demands: 


© you who believe! Stand firnly for justice, a» witnesses to God. even though it be 
aypinst younelves, of your parce, oF your relaboms, be they rich ot poor; God ta 
better protector vo both (thart you can be). So follow nox the desires (of your hearts), 
if leach you to avoid justice: iFyou distort your evidence oF refuse to gave it, surely 
God ie all knowing of what you do, (Qur'an 4: 135) 


‘These notions of fairnew and morality are intrinsic to Islumic legal tradition 
and theorization. Makiisi (1985) angues that ‘equity’ is a part of Ilannic law and 
that IMamic law in turn had an influence on the evolition of common law 
daring its formative periods. From Iskanic human nights to Islamic finance, there 
is frequent reference to egslitanan peinciples, ethical standards and philanthropic 
expectation, Using a sacio-histancal approach, many contemporary Islamic 
thinkers seek to show thar Islamic Law i its ideal form is about snstinctive 
justice, Yet the risk in using “morality” ay a yardstick is thar it can be subjective 
‘and work both ways, depending on socio-cultural mores. For example, those 
who argue against the equal rights of women oF migrants often do vo convinced 
that the social order must be hierarchical To argue otherwise (or hold any 
position) through logic and analysis is considered a9 mere ra'y (opinion) which 1 
not penumive. To make a valid angunent in tslanic Jegal theory one must 
follow a well-developed methodology, 

"The distinguishing feature of Islamic law is that at was not born ina vacuum 
or constructed out of current needy and priosities. Rather # is the product of 
centuries of Ieyal thought and experiences. ‘This 16 offen dismmised as the 
historical” Shari'a which resistant to: modern-day realities. However, Islamic 
law has to be appreciated in a socio-hntorical contest and in terms of historical 
debates, even though it may have outgrown classical formulations (Starr 1992). 
‘The battle beeween “tradition” and ‘modemity’ is vot new, but evident 
throughout Islanic history and n Ottoman reforms (Mewick 13). What must 
be avoided is the adoption of an ‘onientalist’ approach af evaluating, Islamic law 
against preconceived meas about law (Said 1993). Contemporary Shan’ law 1s at 
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the centre of debate not only from a Western perspective but within Muslim 
societies, Ax Arkoun notes 


The sorcalled Islamic revivalism has monopolized the dacoune on Islam; the yocial 
scientists, moreover, do not pay atterition to what I call the ‘sent Islam” the Islam 
‘of tue believers who attach more importance to the religions relationship with the 
absolute of God than to the vehement demonstrations of political movements 
(1988; 205) 


Islamic law is not God’s law, a prerogative of junsts or a tool in the hands of 
fundamentalists of the state. It is about how Muslims are making choices about 
their legal and ethical framework 


Foundations of Islamic Law and Usul al Figh 


Usul al figh is a science whieh deals with the methods of reasoning and the rules 
of interpretation when construing the Qur'an and Summa, It is the methodology 
whieh determines the substantive rules of lw through the practical application 
of Islamic law obtained from textual sources (fn al figh) and the foundations of 
Islamic jurispmdence, which 1 the search for essential and classical Islamic 
Jurisprudential techniques. Figh 1s thas the end product of usu! al figh, A frvestyle 
Socratic deductive approach may be the mark of distinguished Western scholar= 
ship bur, bereft of ngorous reasoning as recogmed by Islamic sciences, it bs 
merely ra'y, which is not Formatted for “in house’ Islamic dialogue. An inter= 
preter of Ishimic Law, for example one aspiring to conduct isthhad or personal 
reasoning, woukl have to adjust his or her hermeneutics to traverse the narrow 
alleys of the highly developed and sophisticated junsprudence that provides the 
theoretical and methodological base o@ which Shans law 1s constructed 

Although there are different ways in which Islamic law as toterpreted, ijrihad 
is the best-known, being a well-ewablished junspradential tool for seeking 
Islamic legal principles. Although it is not a magic wand oF a smart weapon «0 
validate premeditated conclusions of manufacture a new religious framework 
that miirrom particular expectations, it could well catalyse the discovery of a far 
mote liberal, egalitarian, pro-poor, gender-empowenng and inniovaye Islamic 
system than Js presently conceded. Kamal argues that the ‘principal objective of 
‘wnt alyfigh ts ¢0 regulate iad” (Kamali 1991 3) 

As discussed in the previous chapter, the foundational panciples of Islamic 
law are known as muatgasid al Shan's (the objectives of Islanuc Jaw). There ts 
Juuriste consensus that Jaws must serve the protwenion of, and dexst from 
violating. these fundamental objectives. The three categories of rights which 
‘must be protected are the danunyyat (essentials), the fanyyat (complements) and 
tahsintyyat (embellishment), The highest category, the dannyyat, consists of five 
‘essential’ meerests: the preservation of din (religion), maf (life). ‘ag! (intellect), 
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nasl (progeny) and mal (property). The impheation of property rights being a 
Prionty is thar no law can violate this essential and also that state policy through 
‘maslaha or promotion of the public interest must operate to promote it (Moghul 
1999). Thus, property and land rights he at the very heart of Islamic law but must 
be approached within the Islamic methodological framework, which is examined 
below, 


Evolution of Islamic Laws Relating to Land and Property 


As stated above, there exists no amalgamated or systematic field of Islamic land 
law or property law, even though i is an important branch of Islamic legal 
learning, However, classical juristy debated sssues relating to property rights (see 
Khadduri and Licnbesay 1955: 179). tts worth noting that the Islamac (Hanafi) 
jurist Abu Yusuf is best known for his pioneering Islamic theory of taxation in 
his famous treatise Kitab al Khon (The Book of Land Tax), During the 
formative classical period between the seventh and the ninth centuries, institu- 
tions and doctrines relating to Islamic propery law emerged (Yanagihashi 2004), 
In an influential legal analysis, “The Case of the Land Rent’, Johansen (1988) 
shows how lamic conceptions of property nights adapted to their specific 
socio-economic and politcal contexts Focusing on documents from the Orto- 
man period, he demonstrates that by and large the classical Hanafi notions of tax 
and rent dist not hold for the Octoman Empire, and that the jurists acknow= 
ledged the transformation, 

The classical law relating to property and land nights underwent several 
periods of influence ~ Ottoman, colonial and postcolonial/modem. The 
Ottoman period saw the rise of legal enterprise when Suleyman, sultan from 
1520, became known as the Kamen (awgiver). Among his contributions lay 
those in the areas of lind rights, taxation and wugf The Oroman practice, 
which was rooted in part in traditional Islamic principles, although shaped by 
custom and specific socio-political contexts, 18 best known for efforts to. codify 
the law, The 1877 Majalla or Ouonan Civil Code, dealing with commercial 
transactions, substantively codified Shari'a law, principally from the perspective 
of the Hanafi school of Muslam junsprudence, but following Napoleonic form. 
In 1858 the Ottoman government consolidated various existing laws unto a Land 
‘Code and it is from this, as will be discussed in more detail in later chapters, that 
ment states in the modem Munlim world denve their land tenure categories 
(Oven 20003; Jongens 2000), 

Colonial role in Muslim countnes produced efforts to “simplify” Ilanic laws 
relating to land and property oF to adapt them to colonial conceptions, as will be 
explained in the next chapter. As Mitchell (1991) points out, ‘[cJolonial power 
required [colonized societies} to become readable, like 4 book’, Among the 
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translations/codifications of Islamic laws front traditional sources are the works 
of Baile, Minha), Kbalilh and Hedaya, which provide constructions from 
specific schools of Islamic jurisprudence, geographical arcas or time periods. 
However, the contemporary structure of Islamic property law adopts much of 
the Western legal arrangement. It covers a wide range of topics stich as lease~ 
holds, joine ownership, pledges, bailment, lost property, licences, trespass, sale, 
iff, restraints on alienation, fixtures, pre-emption, mortgages. rights to water, 
wee, and causation (yee Makdist 20004), Islamic 
laws reliting specifically to the property rights of women are drawn from a 
variety of fields such as family law (marriage/mehe/mahr, inheritance, and 
guardianship), property law (gifts, wagf, sale and hire) (Shatemiller 1995) and 
economic law (right to work, income), as well as public law 


wills, intestate succession, nui 


Sources of Islamic Law Relating to Land 


In Islamic law, there is a formal hierarchy of sources of law. The primary sources 
of Islamic bw are the Qur'an, read alongside the Summa, Muslinw believe the 
Qur'an to be the literal revealed word of God and as such it is the primary 
wrce of law, conta as it does God's ply and unambiguous 
commands and probibitions, The Qur'an was gradually revealed to the Prophet 
over a period of 23 years. However, it should not be regarded as a compre= 
hensive Code of Law, Only a small proportion of the Qur'an is concerned with, 
‘egal’ matters and to the Weste 
systematic form (Eyposito 1982: 4-5) 

The Que'ame stipulations on general aspects of property and land nights are 
significant and were discussed in some detail in the previous chapter. They are 
equally significant on gender nights = they recognize women’s rights (Qur'an 4 
4,4: 7 and 4; 42) ~ as well as sn their fixed inheritance rules, which generally 
gtint half the share of the male to women (See Awe 2000). Where an Isaanic 
property regime, such as the compabory inhentance rules, is dealt with 
explicitly by the Qur'an, most Mustims would comider the matter not subject to 
iitihad ov independent reasoning (Amawi 1996: 155), However. the Quran has 
to be interpreted ax a whole and it 16 fertile ground for reappraisal of gender 
nights, as seen from the works of influential Muslin feminists (Hassan 1982; 
Barlus 2002; Wadud 1999, Al-Panags 2000), There are abo renewed juristc 
efforts Co interpret Lind, property and housing rights that remain heavily depen= 
dent upon the Quriwi in order to eben pro-poor, flexible and inclusive land 
tools. In this regard, fone considers property nghts under human rights docu 
iments such as the Univensal Islamic Declarats Homan Rights (UIDHR), 
though div ys text more thant 1,400 years ald are to be 
expected, it is remarkable how many of the contemporary human rights 


material 


eye those matters are not presented in a 
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standards with respect to property and land rights find resonance it the Quran. 

‘The body of law derived from sacred sources was developed over a period of 
time in the hands of private scholars. Beyond the Qur'an, a further important 
source of law lies in the Suna, the records of the words and deeds of the 
Prophet i the form of hadith, which are a diverse collection of narratives 
(Siddiqui 1993). Doubts over the authenticity of some narrations or their 
narrators led to the development of limited, well-acknowledged hadith reports. 
Where there is a conthet between the Qur'an and the Summa, the Qur'an 
prevails. Problems can arise where the Suma is extensive and the Qur'an is 
‘general and limited. For example, the basis of the Islamic law on maintenance is 
fa vere in the Qur'an (4: 34), but there are ako several hadith on the subject. 
Here the challenge is to weed out spurious gender-deprecating customary 
norms projected as Islamic truisms with reference to the gender-empowering 
Que/anie stipulations. 

There are two other main sources of Islamic Law. first jjma (consensus) and 
second, yiyas (rexsoning by analogy). Jima is commonly aken to mean the 
unanimous agreement amongst those who are leamed in the religion at 4 
particular time on a specific iste (Hasan 1984), However, some scholars believe 
that the concept should be regarded restrictively and refers only to the consensus 
of jurists at the time of the first genernnon of Muslims, Others not only extend 
the concept to encompass consensus in each particular age oF time, but also hold 
that it extends to the unanimous agreement amongst the wma, Hima derives is 
auchonty from a huh to the effect that “My community will never agree on an 
‘error’ (Esposito 1982: 7). Together qiyas and sma bestow upon Islamic juris 
pnidence dynamisns and scope for development. For instance, it is ima which 
allowed guardianship over the property of minors; this allowance has been 
extended by giyar to apply to the guardianship of minors in marriage (Moghul 
1999). Reasoning by analogy arose because of concer anongst Muslim jurists 
and scholes on the aced to matneain a close relationship to the major material 
and textual sources of law. Qiyus is the method of tampesing a nile of law in 
‘one eave 104 new ease that 1s under consideration, because of a similarity in the 
reason or cause on which the ruling was based. This form of reasoning by 
deduction in comparable eases links the reasoning back 10 the original yources of 
the Quran and the Siw. For instance, the prohibition on the denking of wine 
was extended by analogy to other slealiotic drinks which were not available at 
the time of the anginal Queanic injunction. Through ima and yiyas, there are 
further possibilities for developing land and property rights 

Furthermore, there are supplemental law=generating medims sch as dstishan 
Gunistic preference) that enhance the flembibiry and responsiveness af the Shari'a 
and demonstrate the plurality of method in Islamic law, since seme of these tools 
are only closely associated with particular Simi schools. The concept of ttishant 
1s linked with the Hanafi school of junyprustence but is alsy used by another 
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Ijtihad (Personal Reasoning) 


Ijtihad is a well-established Ishmic juridical mechanism to develop Islamic juris- 
prudence in the light of contemporary issues (Weiss 1978: 203) and like the 
principle of mailuha 4 is of some importance with respect fo developing land 
and property rights. Strictly not a source of law but an interpretative method 
ology, it is literally “an effort to find’ the right principle. Ir ix not confined, 
however, to the jurist, but is the fan kifaya (sacred duty) of every competent 
individual, A question may arse about 2 Qu'anic text for which the jurist 
would apply personal reasoning to come to an interpretation. On the one hand, 
there are verses of the Qu’ran which are regarded as muhkamar (clear and anan= 
biguous), incapable of mterpretation and consisting of specific injuncons oF 
commands. On the other hand, there are verves which are mustashabihat (capable 
‘of different interpretations) (Al-Nowaihi 1975; 175), Another principle thar a 
Muslim mujority accepts is the repeal of nakl Gnoperanive or contradictory 
Qu'ranic verses) when determining legal ssues. 

The ides that the "gates of ijuhad’ were shut in 1258 by a juristic consensus, 
Which had led to the assumption that jjtthad ts no longer posible, has been 
discredited (Hallaq 1944, Coulson 1969). Efforts of pioneers such as the Indian= 
born Muhatnmad fqbal (4. 1938), Turkish Ziya Gokalp (d. 1924) of the Egypte 
ians Moharrumad Abduh (d. 1905) and Rashid Rida (1935) to rethink Islam 
continue to resound. Far from being the prerogative of liberals or modernists, 
iitlhad has equally been a favourite with Islamic revivalists and conservatives. It ts 
the post fasto validation of itihad through ijma that converts the fruits of personal 
reasoning into a discovery or finding for the benetit of society, This iv the 
internal Islamic authentic proces through which Islamic land tenure and 
property rights can be more systematically clarified. It ts also one of dhe keys to 
‘muking Islam continuously relevant and abo explains how Islam can be shaped 
by society. Since various aspects of land and property rights have not been fully 
thought out, such as acces to Lind and security of tenure, there #y considerable 
scope throuigh ijihad to develop Islamic thinking and legat theory in these areas, 


Jurispradential Schools or Madhahib 


There 1s a plurality inherent a Islam and Islacwic law, which is reflected in and 
shaped by the two major sects: Suant and Shi's, The Shi'a muinonty within the 
tumma accepts the Quéan, but consider the only accepuble interpretation as 
emanating from their Imam (spicitoal leader), For Shi'a Muslims the Imam 
denotes both a rehgios and a secular leader. So far as the Shia recognition of 
hadith is concerned, only these which concern members of the family of the 
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Prophet and his descendunes are acceptable. Jima as a source of Islamic law too 
has to be validated by an imam or his representative and giyas a dismissed 
outright (Nasir 2002; 26-8), Among the Shia sect of Islam, as far as sad is 
concemed the mujiahid cannot only make judgments and isue rulings on legal 
matters but abo interpret the tenets of religion and the principles of the Shara. 
Among the Ismaili branch of the Shi'a, there is a hierarchy of various degrees of 
knowledge and insight, distinguishing between the Imam ‘endowed with perfect 
knowledge’, his representatives (dais) and all other believers (Nasir 2002: 29) 

The main Ismaili legal text is the Daaimudl islam (Pillars of Isham), 

Among the Sunnis, who constitute the majority of Muslims in the world, 
there are four main madhahih (singular maddhab, jurisprudential schools); Hart 
Maliki; Hanbalis and Shafi’. These mudhahib were named after ther leading 
jurists and each is the dominant authority in different parts of the world. The 
carly jurists, through legal judgement and reasoning, justified their findhngy in 
terms of interpretations of the hierarchical sources and by paying attention to 
“wf Gocal customs), building the jurisprudence into a systematic body of texts 
and practices (Murad 1995), A\ wring to discuss Islamic law in a 
speeific context must be aware of the prevailing junsprudental school, A brief 
note on the geographical distribution of the Sunni maddahih may be useful 

The Hanafi and Maliki school were the first to develop and correspondingly 
became the most geographically widespread, Hanafi onginated in Iraq, and 
spread from Afghanistan and India to parts of East Affica, As the official doctrine 
in the Orcoman empire, Hanafi junsprudence is prevalent not only in Turkey 
but in other parts of the former ferntones such ay Syria, the Balkan states, 
Cyprus, Jordan and Palestine. The Malki school grew out of the city of 
Medina, spreading through North Africa and on to Sudan, Gambia, Ghana, 
Nigeria, Senegal and the Arabian Gulf including Kuwait. Maliki doctrine made 
extensive use of hadith and Ws reasoning was not confined to giyws, Their ase of 
utilah, though confined w social transactions as opposed to religious practice, 
furthered she pursuit of public interest (Esposico 19829). Both schools, Maliki and 
Hanafi, tolerated divergence of opinion within their doctrines (Nasr 2002: 19) 

The Shai school started in Cairo, spreading to Yemen and then to parts of 
Eat Affica and South East Asia. It predominates in Indonesia, Malaysia, Sri 
Lanka and the Maldives. The father of this school = Muhammed ibn Idris ale 
Sha6i ~ ix sometimes referred to as the “father of Muslim jurisprudence’. At a 
tine of consiterable conflict between different schools of thought, he laid down 
‘the basic structure and logic of legal epistemology and reasoning to be 
developed by subsequent jurists’ (Zubaida 2005: 28). ‘The Hanbali school is 
known for its strictnes in terns of tual, It did not prove as popular as other 
school, but is most notably the official doctrine in Saudi Arabia. While some 
school predominate in particular areas, or paracular countries, adherents to 
tore than one specific sehool may be found in a single country 
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Recognition of the prevailing Isamnic school of jurisprudence is necessary t0 
engage with the Islamic legal discourses in a particular context. For example 
Hanafism, the most widespread of the four schools, is considered the most 
flexible and open to innovative interpretations of its core doctrines. However, 
even within schools there could be variations in practice (for example, in India 
and Afghanistan, where the Hanafi doctrine apples). Therefore, "best practice” 
approach muy lead to cross-ferthzation and innovative approaches. In any ease, 
there is the methodology of salig (patching). by which juts may give 
authoritative support to the compilation of a legal regulation from the views of 
more than one waddhab, a method wsed more than once in the creation of 
modem legal codes (Sonbol 2003: 37; Espoto 1982: 69). 


Islamic Law in a Phuralist World 


Loyal systems throughout the Muslim world exhibit comiderable vanety owing 
to their specific historical and colonial contexts, the state ideology and the 
extent to which Islamic law is able to tramp secular or customary laws, The 
legal system: of many 4 Muslin: countey has undergone extensive secularization 
to varying degrees, nonwithstanding the principled irrevocability of us religious 
origins, owing to Western influences. This is evident not only in penal laws, 
where Iiamic laws were considered harsh, but alo in the commercial field. 
Muslim countries chose to reform laws relating to real estate, contract and tort 
laws which abo impact on land, property and housing rights in the interests of 
international trade and business. However, one area where the Shari's has cone 
tinued to prevail is the body of personal status or family laws — including 
marriage, yafts, inheritance, maintenance and uwgf ~ where property. land and 
housing tights are also implicated 

Saudi Arabia and Iran are exceptional conntries which have largely resisted 
Western loyal influences and profess excludvity of Islamic laws (Vogel 2000) 
‘Other Muslim countries represent a greater hybridity of legal cultures. Even 
between the Saudis and the Iranians, however, there are substantial differences 
owing not metely to the Sunni and Shi'a Islamic eologies, bur alo to the 
‘conservative Wahhubi tradition followed by Saudi Arabia in conteast to other 
Sunni countries, Boh countries often denounce each other as misconstruing 
Iam. Shari'a law thus emerges as 4 pluralistic framework, which offers choices 
and lends itwlf to a range of interpretations. The impact of different schools or 
subeschools of particular Isannic jurisprudence can provide contrasts, 

‘Ac the other extreme is Turkey, the seat of the Ismic Ottoman Empire, 
which has secularized almost its entire legal system, including personal status 
(family) laws, It derived ies codes from various European legal systems, though 
Ottoman laws have persisted in many pans of the Muslim world. Yet. in 
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Turkey, Iran and Saudi Arabia, the relationship berween religrous and moder 
secular laws continues to be debated. Legal systems in Muslin countries are 
derived not only from the British or French systems but also from other colonial 
systems such as the Dutch (Indonesia), Spannsh (Morocco) and Italian (Libya), In 
Central Asia = Usbekntan, Tajikisun, Kazakhstan and Azerbaijan ~ the civil 
system is influenced to varying degrees by Soviet constructions. 

Similarly, in some Muslim: countnes there is an amalgam of legal cultures 
from within civil law systems (as tn Marocco} or a conflaion between civil and. 
common laws (Egypt). A companson of Tuniua, Moroceo and Algeria, despite 
the Islamic=French combination, yields interesting differences. For example, in 
Tunisia, family or personal status laws have undergone liberal reforms, applicable 
to Muslin and non-Mushims alike, while in Morocco certain family law forms 
are unfolding. This is equally true of Modim countrics from Bahrain and Brunet 
to the Maldives, Pakistan and Bangladesh, which apply British common law and 
Where the extent to which Islamic law prevails vanes and changes. In Qatar, the 
monarch’s law prevails more than the formal, while the Yemenis and Indo» 
hesuins are able t assert their customary ws despive I 
modern laws. Brown (2001) notes, however, that there are striking. similarities 
between the judicial systems in the Amb world, although cheir varied histories 
and 

The primacy of Islam within Muslin counties is problematic, paricularly 
where it is extended t non-Masms and Muslim: minondes, though many 
Muslin countries exempt non-Muslims from personal laws and offer extensive 
minonty rights. Islamic law 1s not always uniformly applied within a state: there 

-an be regional or local variations, particularly in response to customs or other 
religious laws. Further, the question of the application of Islamic laws to Mushims 
in non-Muslim countries such as India is controversial: there have been calls for 
the abolition of Ilamie personal status ws presently applicable to Mushims. tn 
several parts of Africa, from Eritrea and Gambia to Kenya and Tanzania, Islamic 
personal law generally apphiey to Muslims (Mamdani 1996). In Nigeria and 
Sudan, however, the application of Islamic Law to all readents 1n regions of high 
Muslin concentration, regardlew of their religion, 1s somewhat controversial 


Islamic Legal Pluralism 


In attempting to analyse issues such as secunty of tenure, which 1s a mecting 
place of law, land, society and the family, one cannot consider law as “exquisitely 
separable” (Rosen 1999: 89) from life, Law is a part of everyday lives in Muslim 
societies, where it ts one of "the diverse efforts to shape lives in an Islarme way" 
(owen 2003; 4) as a result of the formal inclusion of religious norms within 
legal systems, The practice of Islamic law in the Mushin world involves 
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potentially complex and difficult relationships beeween particular brands of 
Islamic law and other forms of law, whether state or customary. The existence 
of a variety of different legal spaces and normative orders can be the cause of 
conflict: yet, as Rosen (1999: 93) suggests, that docs not have to be the case. He 
points to the existence in Morocean society of seemingly incompatible myutu- 
‘ons, ‘Maliki Islamic law, Berber and Arab customary practices, former colonial 
law, confessional laws, and contemporary Moroccan codes’, which are not 
treated as mutually contradictory, Instead, individuals shuttle amongst them, 
making choicey about forum and treating them as resources, As Bowen argues 
with reference to Indonesia, “in the practice of reasoning about caves and justify~ 
ing decisions reached, Muslim authorities and ordinary Mushms always have 
found themselves having t Uck among competing values, norms and 
commands’ (2008: 9-10). 

Indonesia is an example of “differing ideas of justice’ or ‘mmultiple norms’, the 
site of long-standing, diverse efforts to shape lives in an Islamic way, but also of 
even longer-standing and more divene efforts to shape them according to adat 
(local complexes of norms and traditions) (Bowen 2003; 4). Dutch colonial legal 
policy privileged the supposedly indigenous customary law, adat (or in Dutch 
adamncht), ubilizing the “reception theory’, which held that the Islamic rules only 
hud the force of law where they had been received or integrated inte the local 
tradition, Tensions about which regime should govern Indonesia's Muslin gave 
rise to debates at all levels of society about the appropriate role for adar, Shari'a 
and state laws (Cammack 2000: 4). Thus debates regarding Islamic Jaw are not 
always about Islamic law iself but about its relationship with other forms of law: 
‘This relanonship is a product of histoncal, socio-cultural and political proceses: 
particular counenies or even local contexts ean have their own legal dynamics 
and, equally, opportunities to mediate the outcome of such confers 

Similarly, Brown (1997: 202-9) considers the ‘popular uses” of courts in 
Egypt, arguing that, at least where housing and real estate are concemed, people 
choose between formal and extra-leyal bargaining opportunities, deploying tools 
offered by law ax a complement to a tinge of problem-solving strategies, 
However, rather than this seemingly pasive legal pluralism, "Abd Al-Fattah 
(1999: 161) finds Egyprians confronting legal dualities, contradictions and short~ 
comings. with the confluence of Islamic, customary and state laws yielding 
wider choices and possible strateyic use 

Conflicts ster from many sources... ouch asf historical shits between modem and 

traditional motes and between secular liws and customary faws, to the movtalysa for 

Ihlamic Law, and to the nit between ineta-posiuive law and rcligrous laws 


This is not the metaphorical yacht skimming gently acrow the waves, but 
‘pyychologieal iffy and nfts of moundentanding between the myority of 
Egyptians and the modern feyal system’ (Abd Al-Fatah 1999: 161). Thus 
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Islamic law cannot be studied in isolation, It is continuously mediared by the 
state, the community and individuals in response to specitic situations. Choices 
made regarding Islamic Law are not purely religions or juristic but need to be 
appreciated in their political miliew. Ayubi, in discusing the debate around the 
1971 Egyptian Consotunon (relating to the Shari'a) notes how the political 
dimension can dominate: “Because of such polineization, discusion of the lw 
does not rise above the level of political agitanon and superficial reflection and 
feelings. This politicization is to the detriment of serious approaches which seek 
to be impartial’ (Ayubi 1991> 203), 

Paying attention to “legal plurahsm’, or legal dualities/contradictions, may 
enhance our legal understanding of both Islamic law and the complex, over= 
Lapping and competing norms 10 be found in Muslim societies. Woodman 
(1999; 14) suggests thar it enables us ‘to see more clearly situations, and to clarify 
the ponibilities open to {those} who seek to redeugn the legal environment’. In 
those times or places when individuals do not rack berween legal norm, but 
seck either t© manipulate or altogether ignore the formally recognized laws, 
‘extralegal’ norms are adopted, This is often the case with respect to property 
rights, particularly in the context of the informal squatter settlements of the 
world, including the Muslin world. Ir i well-known thar in such settlements 
one finds, for instance, well-developed land markets, which are enforceable and 
eyitimate from the perypective of the participants, but which nominally exist 
outside established legal authorities (Razzaz 199%). These normative systems arc 
sometimes referred to as quasi-legal or informal, but their legality and illegality 
are not so clearly delineated. However, the full pictore of law emenges from 
engaging with both internal and external pluralities, or what Bowen calls 
“normative Horeseence” (2008: 4), 


Islamic Law in Action 


The seope of Islamic Law (Shari'a) relating to propery law emenges from its 
main textual sources, gencrally applied in Muslim socienes. However, it equally 
flows from state policy and leyal practice through land registers, court records, 
religious advisory opunions (fata, singular fatey) and laws, Mewick (2003) 
identifies a hierarchy of legal texts swith respect to property law, with Shari'a 
doctrine at the Cop, Shari'a cours judgments in the middle and, ar the bottom, 
the ‘day-to-day’ documents such as marriage contracts, wills and leases, How= 
ever, there hus always existed, since the Islarmc Umumayad ancl Abbasid empires, 
a dichotomy beeween Ishoie lw and secular lw. Te was daring the Ottoman 
period tha, while Islmic law was codified and promored, a series of secular 
laws referred to as the qanun and ganunname were alo promulgated. The 
Ottoman judicial systery was thus a dual one. On the one hand the Oromans 
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kept the Shari'a with all the interpretations that followed, those of the four 
orthodox Sunni schools, with the Hanafi school ef thought occupying 
privileged position as the most flexible of the four. On the other hand, and 
‘because of the inate and lacunae found in Shans law, the Ouomans had co 
devise secular codes and laws The Ottomans. however, heightened and 
seriously worked our this distinction between the rehgious and secular Laws. 
These qonun were extracted from urf, the customary law and practice, as far as 
they did not contravene Islamic laws. 

Even within Islamic legal systems, there exist numerous institutions or 
personnel that implement the range of laws and interests. These include not 
merely the gadi or judge within an Islamic junsdicion but also judges dealing 
with secular matters, There could be administrative offices such as the Mulia 
(ombudsman) as well as those in the informal legal business such as imufits who 
issue farawa and the mujtahids (those cxeresing itihad). The qadi is only one of 
the authorities for unplementacion and dhwemination of the laws, The gadis role 
‘often overlaps with that of the mufti or other legal offices, sometimes leading to 
tensions over who trumps (Vogel 2000; 13-32). Farawa are a distinct Islamic 
phenomenon. They consist of formal advice or responses t0.a question, uswally 
inked by lay penons, from a person considered knowledgeable on a pomt of 
Islamic law of dogma. Fataww from virtually all periods of Muslim history have 
been intluental and in engaging directly with the challenges of new realities 
have been catalysts for social and legal change (Masud 1996). ‘The state seeking, 
Tehpous endorsement of a controversial posinon can seek ratification from a 
well-regarded authority. Since there 1s no formal priesthood or hierarchy in 
Sunni Islam, the mufié may be drawn from a range of rehgous backgrounds and 
provide different conclusions. They are not binding as such and depend on how 
the questioner receives the fan. However, either by choice or through ground 
realities, land disputes are often settled by those who have the power or muscle, 
Whether financial, political or physical. Ghagzal (2005), writing in the context of 
Oxtoman Beirut and Damascus, refers to the existence of de facto systems or 
tnbunuls, under the aegis of local notables, setling mattery in relavon to state 
and, taxation and disputes artsing from tax farm. 

The role of the qudi is relevant in understanding how the system of adiminis= 
tration of justice has evolved. First. the qa often hast to deal with non-Islamic 
lw or 4 combination of Islanuc and non-tslanuic norms. Without examining the 
‘judge's legal reasoning one cannot asvume that a judge in an Islamic court was 
invoking an Islamic legal principle or even interpreting a ature through Islamic 
justifications. Vikor (19%) argues that while, as an any other leyal system, dhe 
ives were secular and were dealt with in a secular manner ~ whether a crime 
or a contract for the sale of land ~ what makes Shana lw religious law is that it 
{s legitimized from its source in the revealed word of God. Though lansic hiw 
emanated from textual authority, Weiss angues thar Muslin judges were 
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local judges. There is no doubs that in most cases Islannic courts have adapted to 
both modem constitutional legal frameworks and current methods of legal 
thinking and decision making. Brown (2001) makes a positive assenment of 
reforms in the Arab leyal systems, arguing that even in the face of political and 
economic problems the judicury are im the main a respected group m the 
hujority of Arab counties, known for dealing profewionally with disputes. 
Moreover, in many countries efforts have been made to enhasice the training 
and independent standing of judges. Nevertheless, there are endemic problens 
relating to the rule of law ax detailed by the Amb Human Rights Development 
Repo 2004, which argues that legal instirusonal reforms as well ax steps to 
further the independence of the judiciary are overdue in many parts of che 
Muslim world, These problems cannot be seen in isolation from general assues 
of corruption, freedom of speech, democratization and the role af eivil society. 


Alternative Dispute Resolution and Access to Justice 


Historically, the part lawyers have played in an Islamic legal system has been 
dhiferent from their adversarial style an the Anglo-American legal tradition. The 
legal system did not require any Lawyers since the lingants themselves generally 
pleaded their own case, Rather than a ‘winner takes all’ approach, Islamic legal 
proceses seek (0 addrew the needs of all parties within an Islanuc framework, 
Disputes are often settled through the community as well ax formal proceses. 
Muslims are seeking not only their matenal interests but also te establish what 
would be acceptable in accordance with God's objectives. There is an element 
of the spiritual in the legal advice and proceedings. Even the yadi is more 
personal and engaged with the parties to the conihict, as opposed to the more 
technical approach often in evidence im non-Muslim contexts (Rosen 198%: 27) 
Tes not surprising, therefore, that the concepts of mediation and concihation are 
found inv the Qur'an, as well as in the practice of the Prophet's generation, For 
example, in relation to setthement of marital diyputes, the Qur'an (4: 35) states: 


If you fear a breach Ierween a run anal his wife, appoint an arbiter tone his people 
anil another from hers. If they wish be reconciled God will bring thent topetdier 
2aguin, God is allcknowing and wie 


Sok (the doctrine of conciliation) appears im seven verses of the Quel 
where the believers ate called upon to sete thew disputes anicably and dhrough 
justice, The Ottoman Code, the Majlla, which attempted 10 codify Shana 
principles, referred to conciliabon in contracts. When compromise is imposible, 
twuita (mediation, collective msec) kes place, where one or more persons 
intervene in a dispute, either of their own initiative oF at the request of one of 
the parties, Makhoul and: Harrison (2004), studying the role of uvata an con 
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temporary local development projects in Lebanon, discuss the “intercessory 
sta’ a8 a continuing practice of social exchange in dispute resolution, Joseph 
points out that ‘the urban working class experienced the law as 2 seriex of fhice~ 
to-fice relationships built from wasta connections. They leamed about the law 
through kin, frends, neighbors, and associates’ (Joseph 1990: 153). Biczeveld 
2004) refers to the example of a conflict over land in a Sumatran village in 
Indonesia ax “discoune shopping’ ‘Every actor in the dispute makes his own 
choice of argument, and creates his own interpretation of facts, cules, and norms. 
Not only do legal arguments play 4 role, but polineal, cultural, and historical 
arguments are used.” Antoun (19K), discussing litigant strategies in a part of 
Jordan, posts similar expesiences. He finds that ‘the families sull lived in close~ 
knie villages in which kinship ties remained close and still regarded the village 
guest house (madafé) and not the court as the primary arena of conflict revolution, 
and still operated in an arena in which economic opportunities outside the sub= 
district and outside the country were limited [but] women's major role and 
women’s recognition is nonetheles reflected’. Conciliation and mediation are 
distinguished trom tabhim, which 1s 3 more formal process of arbitration. The 
adi himself would encourage partics ko exhaust these options (Kemicha 1996) 
The advent of colonial influences saw the nse of the legal profesion but it 
did not extinguish informal legal practices and Jocal methods of contlict 
resolution (Irani and Funk 1998). Given that land disputes are considered a 
family and conununity matter and court legal proceedings are viewed ay uncivil 
and distasteful in many Muslim societies, there as frequent recourse to informal 
negotiated fora, In Afghanistan, for example, while parties tw land disputes do 
file land rights claims, which add to the existing backlog of court cases, they 
frequently rely on informal means of resoleing their diagrecements (d'Hellen« 
court et al. 2003), The filing of court cases iy often either a safery net (in cave the 
formal proces interveney) or 3 banganing tol. Elboraung on this phenomen 
Wily (2005: 30) identifies three mechanisms for community dispute resolution 
in property cases neighbours and elders: the local mosque council; and the 
wokil-e-gozar (chairperson of the council). Ia many instances all three will be 
based procedures inmost 
wit on the tonality of land law in ae 
time such informal processes, whatever their populanty 
to indigenous values, must be tested for cera 
fairness, imparnality, honesty and inchusiviry 


wed in the same cave, To ignore thee comm 
Maslisny countries 18 te miss 


on, At the same 
ad efficiency, while left 
basic human nights standards of 


Among the danes of the Mushm state, and of dunifal members of the yociery, 
in the promotion of mr'wof (good) and the prevention of munkar (wrongdomg), 
Theve are public duries contained in the Qur‘im te create the institution of hisha, 
promoong both a just society as well ay an efficient market economy, This is 
evident, for instance, m the Univeral Isamic Declarwwon of Homan Rights: 
nn” in Article 14: 


which adds « twist to the ‘right of free asociat 
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Every person is entitled co participate individually and collectively in the religsous, 

social, cultwral ant pobical fe of his community and to establish institutions and 

agencies meant 10 enjoin what i right (ma'nef) and to prevent what is wrong, 

‘(owunlear) 

The institution of the multaslb ~ which emerged from the first generation of 
Islam and developed through Islamic history with (among others) the Abbasids, 
Fatimids and Ottomans — is connected to the notion of public duty. The 
mandate and influence of the office varied, but i€ combined the functions of a 
market inspector. chief public health officer, receiver of complaints generally 
and land use enforcer. There are fears that using this Islamic "public duty' para~ 
digm could lead to an extraclegal and omnibus authority serving as a vigilante 
force, However, the tea of an ombudsman having a broad oversight has 
worked in many modern contexts with a defined mandate, Khalid (2002), 
noting the decline of the institution in the past two centuries, angues that it 
could be used effectively in contemporary Muslim societies. 


Conclusions 


amie law is not monolithic, static oF autonomous. It is a field that is develop 
ing, receptive and armenable to competing ideologies and interests, and has been 
shaped by human interpretation of divine intent, Islamic law has a well 
developed field of usu! al figh which deals with the procemes of reasoning and 
interpretation. The primary source is the Quran, which has a limited number of 
“Law verses’ ~ some of them being explicit, others general. These are interpreted 
in their context alongside the Swina. The two other sources, gigas and ima, 
need to be appreciated. A major avenue for exploring the true spint of Islam is 
iuhad, a well-recognized Islamic junsprudential tool, and there ate other sup= 
plemental, law-jenerating medivnis such ay bshan which enhance the flexibility 
and responsiveness of Shana law, as do maslaha and itisdah, The deployment of 
thew mechanisms and took could well enable the emergence of inclusive, 
innovative and empowering land management took. 

‘There is considerable divergence among Muslim countries with regard to the 
form and extent of Islinic law in their egal and political systems. This may have 
to do with whether the Muslin community in question follows the Sunni or 
Shi'a cred of Iam, or 4 particular madhahib, In addition, legal systems theouph- 
out the Muslim word exhibit considerable variety owing to their specific 
historical and colonial contexts, the state ideology, and the extent to. which 
Islamic law is able to trump secular or customary laws. To consider a particular 
brand of Islamic law as generally appleable to all parts of the Muslin world 
would ignore the specific national of local contexts. In most Muslim societies, 
complex and contennows relationships exit between particular conceptions of 
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Islamic law and other forms of bw = state or customary law. They may be 
visible or underytated but these legal, quasilegal or informal systems are equally 
important for Muslims and represent choices that Muslims clearly make between 
competing. options INamic law, a fet, recognizes wif unles ir directly con= 
tavenes Islamic principles. Paying attention to “legal pluralism’. or legal dualities/ 
fictions, may enhance our legal understanding of both Islamic law and the 
complex, overlapping and competing norms to be found in Mushm societies, In 
some cases, it may be necessary tw differentiate Islamic and customary practices 
in order to weed out discriminatory practices 

In the implementanon of Islamic law there is a whole range of state, indepen 
dent judicial, religious, customary, extes-legal and civil society mediums. They 
serve w deliver justice in various ways and impact on Muslin societies 
differently, Seeking to promote access to land and security of tenure, therefore, 
1s.a mulodimensional enterprise in Muslin societies. Islamic history, parucularly 
‘Ottoman experience, is instructive and demonstrates that these mattery were 
considered amenable to sectilae and efficiency approaches, albeit eaxt an Islamic 
language. For instance, Shan’a courts actos the Oroman work! used the 
traditional method for regstering property tramuctions and demonstrating 
ownership by means of a document, the hyja, literally translated as "proof. The 
Inyjja way sealext by the court and was, in theory, the only means for effecting. 
land transactions between buyers and sellers. However, where no such 
documentary proof exited, the prospective seller could fall back on witnesses 
prepared to confiem beth continuous possesion of dhe lind in question and abso 
the absence of any other contenders as to its ownership, As explained in the 
previous chapter, though no modem surveys or maps were available during the 
Ottoman period, land was registered according to desenption, which was veri= 
fied. Wherever dispates arowe amt were brought before courts chey were 
decided on the basis of regisranon deeds. The courts as well as other legal 
instiuitions and altemative dispute revolution mechanisms used both the [amie 
egal framework and the documentary evidence to decide claims. Land and 
property transactions were regulated within defined legal parameters 

There is a need to enhance our understanding of how courts and other legal 
institutions desl with property nights, Whether the qadi or a judge with secular 
juniatction is deabng with property or land issues, use of Islamic foundational 
principles such as dl or hapy could promote mclusive, pro-poor and innovative 
legal solution, Judicial independence and procedural guarantees are well 
established in Ishinie thought, bur in general courts lack ongamization, resources, 
training and a human nights perspective. In all purts of the Mushm world, efforts 
are under way wo modernize and streamline the judicial system. Support for 
capacity building and a more efficient mode of justice delivery is needed, while 
the particular contexts and needs of courts in the Muslin world must also be 
recognized. Islamic law as not, however, a prerogative of the state = ax seen in 
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the existence of mechanisms from the mujtahid, who could be anyone, to the 
mufti, who may or may not be ‘officially’ recognized. Ishmic lw is not a 
centralizing force but rather one that manifests itself through a range of stake~ 
holders, including the lay pensions themselves. The Muslin world demonsteates 
not merely distinctive formal legal sysnems but also a wide array of alternative 
dispute rerolution mechanisms. Concepts of medhation or conciliation are found 
in the Qur'an, as well as in the practice of the Propher’s generation. In assesing 
the applicability of Western-based conthict resolution models in non-Western 
cowtexts stich as the Arb-fslamic culture area, theoreticians and practitioners 
alike have begun to recognize the importance of indigenous ways of thinking 
and teling, as well as local rituals for managing, reducing, and revolving con- 
flicts, Access to justice imphes not merely the existence of any mechanisins, but 
‘of those that consumers are able €0 relate to and use efficiently, Informal dispute 
resolution mechanisms therefore need to be recognized and, where beneficial, 
promoted. 

‘The modernization of Muslin legal systems has been facilitated in part by 
colonial encounters, usually involving the importation of Western legal struct 
ures, However, even Where an existing system of property nights is judged 
inadequate, one must replace it with due care, especially if it ix culturally 
embedded, Attempts at reform of customary systems that do pot succeed in 
changing behaviour can create confusion and contlict berween claims based on 
custom and others based int national law, Thus, an adopting legislation and policy 
to ‘create’ new frameworks or nonns, the state may not be expressing the 
legitimacy or ownenhip of the masses. The lack of a unified system of Islamic 
law reiting to property and land nights and the absence of implementason 
mechanisms have given rise to a plethora of avenues and opportunities. Land 
‘and property Fights, as part of the Islamic Jegal sphere relating to wm umalat, are 
inherently more suscepuble to flexibile and innovative tools, though egalitarian 
Islamic principles apply. Yet the fertile Islamic rights Iiterature supporting 9 prox 
poor and inclusive land and property regine fils, as later chapters argue, to 
deliver fully on its promise. For example (see Chapter 6), 4 “compensatory 
regime’ for women which balances the various property flows is envisaged in 
Islamic law but is not fulfilled in practice. Though Islamic Segal raw materials, 
concepts and individual doctrines exist, more jurnne work needs to be done to 
systematically develop equivalent doctrines of acceys to land, security of tenure 
and protection from forcible evicnion. In taking forward that venture at is 
important to appreciate the Islamic contribution to Land categories and the webs 
cof tenure regimes in the Mushin world. 
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livery aspect of land tenure is intricately connected with the socio-polincal life of 
the community. Most comflicts seem to arise over acces to land or rather the abuse 
of perveived rights to the land. Land ssues im the Middle East are complicated 
because of the vast variety of forms of Lndholding = Al-anl bajrig be--shibr (land 
differs rom one foot of ground to the next), (Sehacbler 20000: 242) 


Land tenure concepts in Muslim countnes have to be understood within the 
complex, dynamic and overlapping weave of Islamic legal principles, state and 
international leyal frameworks, customary noms and informal legal rules, The 
tern “Islanue land tenure’ is more appropniate than "Muslim land tenure” because 
the foundation of these systems is ultimately religious, even though there are 
considerable varianons in the doctrine and practice of land tenure across Muslim 
countries, Modern Land regulation laws in most parts of the Sunni Muslitn world 
are derived, at least in part, trom categones of land in classical Islamic Law a 
Ottoman Lind lw colminacing m the Orroman Land Code of 1858, which 
were further shaped and distorted by the colonial encounters. As already argued, 
historical narratives and categories remain important despite the waves of land 
reform and regulation, particularly across the Atab world, in the late nineteenth 
and owentieth centuries. These included efforts 1 redistnbute land, the 
reorganization of existing principles wto 4 vanety of state codes in many 
countnes, and eventually privatization and market-led changes Land tenure 
arrangements are driven alo by local sociomeconomic, cultural and political 
factors, which in turn affect the choice of Islamic proposals for land tenure. It 
will be suggested that what has emenged ss a web of tenures, frequently with a 
local distinctiveness, These ‘web of tenures’ regimes are often dismissed as 
intractable, inserutable or ourdated, but the lack of adequate yystematic research 
hampers undeestanding of the current manifestations of Islamic land concepts. 


34 


Islamic Land Tenures and Reform 

The main objective of this chapter is systematically but generally to outline 
the development of Islamic land tenure regimes, rather than to offer present-day 
country case studies, Though the histories of individual Muslim countnes vary, 
the contemporary land tenure regimes have evolved from, or have been 
influenced by, a variety of historical periods o episodes. To unravel or effectively 
engage with these complex and overlapping land tenure forms requires a 
sensitivity to land history, which offen takes the form of local or communal 
narratives, These include the impact of distincave pre-Ocoman Islamic land 
conceptions, the Ottoman had administration and regulatory framework, the 
colonialist modifications oF extensions of land tenure practice and the post 
colonial and modernist Land reforms, The evolution of Ishimic land tenure 
regimes from the clasical and Ottoman periods to colonial and contemporary 
times provides vial insights. into the dynamics of Islamic land. Historical 
narratives with an impact on the development of contemporary land tenure 
regimes in Muslim countries not only provide an appreciation of why such 
classical concepts persist in thetr present manifestations, but also offer insights into 
how they may be traded for innovative tool for enhancing acces to land. An 
awareness of the historical and social context of land tenare in Muslim societies 
ako permits a consideration of conventional approaches tw Land regularization 
through methods involving lind registration and land idling. It will be argued 
that, in the context of Muslim societies and Islamic land tenure regimes, such, 
approaches are not necessarily posible of appropriate. However, other authentic 
pro-poor strategies may be available which make use of the flexible tenure web 


Contextualizing Islamic Land Tenure 


Land tenure cancepts are not a modem phenomenon: they have existed in 
several ancient eivilizanons, from parts of Africa to China. This is equally tnie of 
the Mushm world, where formal land management systems were found in 
ancient Syria, Egypt and Saudi Arabia (EI Ayachi ef af, 2003). Gaven the synergy 
between Islamic and Western evilizabions, further research might well show that 
Islamic land tenure regymes could have influenced Western land systems, On the 
more modest proposal that Islamic Lind tenure concepts influenced Muslim 
countries, there is no doubt. Lambton (1953: 493) writing in the context of 
Persian/frantan land reforms, notes this enduring connection: 


There hus been a striking continuity of tradition over a period of some 1,200 yours, 
nd some features can be traced even Ganther, i pre=Islarme times. Her true that in 
law the traditional forms were fron» tine ¥0 tune vutually suspended, but they have 
repeatedly reamerted thennelves, moxiicd, a may be, by the incorporation of new 
custome and theories 
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The Isamic content in the modem land tenure regimes of snany Mushim 
countries, purticuladly ouside the Middle Fast, is someumes not easily 
perceived. However, it exists even in countries hike Malaysia where land law is 
driven largely by the seemingly wholly secular demands of the strict “Torrens” 
registration system (Haji Buang 1989). In the small number of established 
Mamie states Tike Saudi Arabia, where the legal system is based on the Shari'a, 
the tsamic dimension is more exphert. However, the amie contribunon to 
land tenure forms in other countries 1s pethaps best explained, adopting Forai’s 
(2005: 2) deseripnion, as ‘subjacent’ or “indirect” 

Contemporary debates surrounding security of tenure assume that “efficient” 
land titling mfrastractures and legal systems are Western constructs that need 
be imported into the developing world. Yet, as angued above, Oroman practice 
suggests tat there is nothing peculiarly Western about land registration systems, 
and information records or centralized land management regimes. Furthermore, 
this history demonvtrates that there a» also nothing inherent in Islamic principles 
to inhibit the development of such systems. This is important yaven that there 1s 
4 growing call cody for ‘authenticity’, Co ensure that modern land refem are in 
conformity with Isamic principles, Further, there are demands at all social levels 
to reintroduce Islamic precepts inte property law in a more systematic tanner 
(Haji Buang. 1989; Saad 2002). Forni (2008: 2) recounts, for instance, the 
religious dimension to debates around Law % of 1992 in Egype, which repealed 
most of the agrarian land reforms sntroduced by Naser in the 1950s and 
changed the relations between landlords and tenants tw provide for a tree 
nutket, The government sought and recewed confirmation from the established 
religious authorities that the proposed law did nor violate Shan’a law, while at 
the sume time some groups which apposed the legalation angued their posinon 
con the basis that it was un-Islamic (Saad 2002), Fomi (2005: 2) concludes thar 
this example alo demonstrates chat Islamic interpretation is by no means 
“univocal” and the debates ower the fslamicity of land tenure initiatives continue, 


Security of Tenure in the Muslim World 


The challenges of urbanizanon, population and poverty, together with 
increasing presurer on land and environment, anise throughout the Mush 
world, although with variations between countries as elsewhere across the globe 
(Home 1997), OF pamicular concer 1s lack of secure land tenure for significant 
proportions of people. For example, mtany inhabitants of Muslin: countries, 
particularly i the citics, live in settlements where they enjoy at best only limited 
security and protection from eviction, Often they reside in areas that ace not 
recognized by pubhe authonties and without any formal ttle to the land on 
which their homes were built, In predominantly Mudim West Asia alone there 


30 


Islamic Land Tenures and Reform 


are estimated to be 41 million residents of informal settlements, amounting to 33 
per cent of the population. In North Africa the figure stands at 21 million, 
comprising 28 per cent of the population (UN-HABITAT 2003). Across these 
regions the scale and the rapidity of growth in cities over several decades, in the 
context of inereasing globalization, has placed demands on urbary and peri-urban 
land of which the illegal setdements are perhaps the most visible part 

Sccure tenure is the fandamental nght of every andividual but itis particularly 
important for the poor, whose access to land is often their only form of security. 
As the Universil Decluration of Human Rights (UDHR) of 1948 recognizes, the 
right to adequate shelter is an element of the night to au adequate standard of 
living. Security of land tenure for all is in tum a component part of the right to 
adequate shelter andl a sakent condition for sustainable human settlements ina 
rapidly urbanizing world. For example, the New Delhi Declaration which 
‘emanated from the Global Conference on Access to Land and Security of Tenure 
in 1996 calls upon public institutions to embark on regularization proceses, using 
4 range of options for tenure security. Payne (2001) argues that research indicates 
the widest range of options should be considered in attempts to enhance security 
of teruure, bearing in mind local conditions and contexts. Intermediate forms of 
tenure = certificates of use, comfort oF occupancy, communal landholdings: land 
trusts ~ all have a role to play, where they have social lepitimacy. It is in this 
context that Ilamic ind tenure systens have to be explored. 

Iw the Muslim would, debates about the development of policy towards 
informal settlements often tke « rehgious dimension, aroculated through the 
desire to introduce or rexntroduce authentic Islamic approaches to property 
systems and land regularization programmes. Vasile (1997) angues, in the context 
of Tunisi, that the tum more generally towards religion as an answer to 
contemporary problems is linked to the character of ‘illegal’ urban settlements 
She contends that “ie is here that rehgious practice has grown! in response: to 
conflicts that arose from the failures of official systems. Postcolonial Tunixia, in 
particular, was determinedly secular and based on the civil law model of the 
French system. However, as Vasile (1977) explains, it has not delivered “decent, 
affordable housing’ bur ‘locked [settlers]... nto a spatial Other’. This raises 9 
question here considered more broadly: whether the Islamic framework contains 
the concepts, mechanisms and legal infrastructure capable of addrewing current 
land issues in Muslim countries, 


Islamic Webs of Tenure and the Tenure Continuum 
Documented tithes, particularly freehold titles, secured through the formal legal 


structures common in the West, have been prajceted as the best tenure option 
and goal for all states (de Soro 204K), It ts de Soto's (2000) influential argument 
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that the hidden infrastructure of a nnodem land uthng system will transform the 
assets of the poor in the informal settlements so that they can be used productively 
4s capital. As opposed t lovely managed and ‘cloudy’ ownership rights, the 
integration of dispersed information into a single property nights system builds “a 
bridge’ across which the poor who inhabit the informal setlements will walk “to 
enter fa] a new, all-encompassing social contract’ with the relevant state and its 
insticanions. For de Soto (2000) property nghts systems are, therefore, the key ro 
sustainable development. However, as has already been mennaned, de Soto's 
proposals have not engaged with Islamic land theones, although his recipe for 
poverty alleviation has been formally welcomed by some Muslim governments 

Tenure regularization of the kind envisaged by de Soto (2000) includes 
‘registering all plots and occupiers, providing basic services, revolving land 
disputes and allocating property rights to recognized claimants’ (Home and Lam 
2004: 150). The costs of land survey and record keeping for such sophisticated 
upgrading programmes are high and usually too high for countnies with limited 
resources, including shortages of skilled personnel, There may be a gap between 
the intention of the state and the reality on the ground (Home and Lins 2004) 
Home and Lim (2004; 151) conclude that where “the “moder” land titling 
sytem struggles to maintain ivelf, even when puruing intermediate or 
incremental tensite regularization, then a more localized land tenure arrange 
ment may fill the gap’, They point to examples of the enduring quality of family 
land outside the official system in the Canbbean and tnbal land tenure protected 
by the “underground resource’ of customary or communal law in Botswana and 
Zambia. The ‘webs of tenure’ relations in the Muslim world, where categories 
derived from religious law are shaped by local custom and history, also provide 
10 Wkernatve framework for addresing Land nghts. 

Payne argucs (2001: 1), that Teurrent research on innovanve approaches 60 
tenure for the urban poor has demonstrated that many other tenure options 
have proved cqually effective in mectang people's diverse shelter needs’, He 
nts that while for an mndividioal houschold the lack of official documents 
may engender insecurity, tenure does not necesanly concen the inhabitants of 
informal settlements who live surrounded by thousands of similarly placed 
people, Payne (202: 6) cites a case in Karachi, where the offer of freehold nites 
to 100,000 households hving in informal settlements was taken up by only 10 
per cent of howeholds, who appear to have wanted to avoid the admunistranive 
costs associated with tile deeds and subsequent Uxation, However, the mere 
affer of the titles seems to have inspired in the residents a behef “that they would 
be free to enjoy permanent occupation of their plows” In a similar case an Cairo 
(Payne 2002} the provision of services by the state, rather than freehold titles, 
which were again rejected due to their associated costs, led to improvements 
and investment in ther homes on the part of the inhabitants of so-called 
“squatter” settlements 
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As discussed further below, Ishimic land tenure systems can be complex and 
overlapping, defying neat categorization. Urban land tenure cannot be under- 
stood through simple and conventional binaries of legal/illegal, formal/informal 
or even secure/insecure. Ax Payne (2001) suggests: 


The reality is that tenute systems exist within « continuum in which even pavement 
dwellers may enjoy a degyee of legal protection and there may be many gradations or 
sub-markets berween those at the lowest level of recognition and the fortunate 
mmority at the top. The vast majority in betwoen live in a grey area whereby they 
can chim some degree of de fate rights through adverse possession, legal ownership 
‘of land. if not the buildings on it, oF the acquisition and development of and i areas 
‘hot recognized by authonties. 


UN-HABITAT abo deploys a continuum of nights in at general strategy on 
security of tenure, particularly in relation to informal settlements, What will be 
termed here the Islamic ‘webs of tenure” could be mapped on a continvum that 
is neither hicrarchical nor universal but adjusted to local contexts and choices 
‘At one end of the continuum lies land provided with services where the 
‘occupants have no legal protection for their posession, through customary 
tenure, intermediate protection such as certificates of comfort, advene poses 
sion, group and collective tenure to rewstered freehold, At cach stage it is 
powible to imprave the rights of vulnerable social groups in unauthorized yetde- 
iments, although only towards one end of the continuum docs that invalve 
tenure security in Law, 

The residents of informal seetlements in Muslim countries ako exist on the 
tenure continvum, as explained by Abu-Lughod (1980: 329-30) with reference 
to those in Rabat, Morocco, She speculates on this “Other space” 


What shall we call them? The term “squatter settlement’ will not do, xince move lind 
is occupied with the comphance of the owners (whether private, public or hibus 
Jendowment)); indeed residents often guy for theit tiny plots Ileal settlements may 
be a more desenprive term, sioce house constryction has taken place without 
building permit, and is oficn in zones exprewly forbidden for rewdental use. And 
Yet, there are parts that are clearly legal sa the sense that occupancy nyghts have been 
‘regularized’ by government achon — whether by public construction or by rhe 
installinon of utiles and. communal facies ... Clandestine yabsdivisions and/or 
clandestine permanent structures are terms that apply tw some .... The lack of « 
Single tert bo ericcmpass all these stractural and leyal variations suygeews that, af they 
have something inv conunon, we have not yet captured it 


‘The construction of appropriate urban land policies depends in the Muslim 
world, ay elsewhere, upon their ability ro respond flexibly to the local con 
This includes assessing the extent to which existing options have provided the 
inhabitants of informal settlements with the means to protect their posexion 
of land. However, attention must also be paid to innovations that employ 


»” 


Islamic Land Tenures and Reform 


where it was surrendered peacefully or by agreement, was considered by some 
arly Islamic jurists to be held like ‘wshr land in full ownership (mulk) tidle, but 
this theoretical distinction appears to have faded (Ziadch 1993: 5). Certainly, 
hana) land formed the greater part of state-owned land, the details of which 
were not defined or regulated by the Shari'a but were a mutter for state 
administrative law. There was also wugf land, whether a family endowment or 
‘one which was purely religious, although some jurists did not strictly conceive 
of it as 4 type of landholding (Ziadeh 1985). ‘The importance of wagf land, the 
‘extent of which historically was vast and remains very lange in the contemporary 
world despite reforms, as such that i i the focus of Chapter 7. 

In addition to the established categones, as discussed in Chapter 1. individuals 
also have a right to reclaim mewat land, based upon the hadith that “he who turns 
dead land into life becomes its owner’ (Bukhari 192: $55). There was some 
dispute beeween Mushim jurists of the classical period, and between different 
schools, as to whether it was the capacity to work the land, the length of time 
the land was culuvated. oF some other indication such ax the placing of a stone 
or some other mark of ownership, which would suffice to demonstrate reserva~ 
tion of mewut or mawut land. There are also some differences concerning the 
requirement, or otherwise, of the permimion of the relevant Imam (‘Abd Al- 
Kader 1959). However, there is no. dispute as to the overall view that since land 
was given to the whole Muslim community by God, if a Masti ean actually 
culeivate empty land he may continue to use it productively, provided it does 
hot harm others or the community at large. The dead land (mewat) concept 1s 
important in the material sense, but also in the manner in which people ‘think 
through’ their relationship with land. Bukhari (1982: 555) poms out that lare~ 
seale modern ‘squatting’ in Al-Madinah in Saudi Arabia in the 1970s was 
“viewed by the squatters as 4 continuation of their traditional and legal rights! 
(Bukhari 1982: 535). He recounts thar squatters occupied “virtually dead’ land, 
building 4 fence, putting up 2 shelter and chen took “their case to the religious 
court for leghzation of their powesion’ (Bukhan 1982: 556). Provided the 
court deemed the land to be ‘useles’ and unclaimed, after investigation, at was 
registered an the name of the occupier. Later the occupants mvested in the 
property and erected permanent homes. Despite his use of the term "squatting? 
Bukhan records that no such ‘popular’ word was used to desenbe these 
‘occupations, because they were part of the legal and social tradition, 


Acquiring Individual Ownership of Land 
In the Qur'an it is clear that "the earth belongs to God, He provides to whom 


He chooses’ (7) 125). However, this has not prechided either the individual 
ownership of lind or the legal protection of individual property rights, albeit 
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legal transaction could be effected even in eighteenth-century Sudan by meats 
of a sale conducted in the presence of witnesses, who could then give oral 
testimony if required to the local Shari'a court by way of confirmation. 

Shuf’a (pre-emption) does set a barrier in Islamic law upon the free disposal 
‘of mill land. It is the means by which a co-inhertor or neighbour may use a 
privileged option to purchase land when it is for sale. For instance, the applica~ 
tion of Ishmic inhentance rules to a deceased's estate will in general lead to 
property, such as a house, being owned in fractional sharey by two or more co- 
owners. When one of those co-owners sells his or her share to a third party who 
is not one of the joint owner, the sale can be pre-empted by another co-owner 
(Messick 2003), The co-owner will receive the shate after compensiong the 
third party buyer for the price paid. Shuf's is a proces capable of keeping 
strangers (0 Communities on the outside and thereby plicing imiatens upon 
certain kinds of economic development (Ziadeh 1985). Different schools of law 
take different approaches to pre-emption, with the Maliki and Shafi schools 
limiting its seope to co-owners, while the Hanafi school extends the right to an 
adjoining neighbour. 

The legal prohibition ayainst hoarding has led to considerable debate amongst 
Namie scholars concerning the appropriate utilization of land, particularly with 
respect to the question of rent and the related swue of sharecropping, with 
different hadith quoted in support of each position (Bebdad 1992: 88-9). Some 
Idamie economists angie. for instance, that Land rent is always unlawful. This 
angument relies on the hadith to the etfect that ownership beyond what one can 
cultivate is surplus and shoukd be distributed free to other Muskins or surrendered 
to the state, not leased out to others. On the other hand, a langer group of Islamic 
scholars hold that the tmdinon prohibits only the payment of rent on land 
which has not been improved in some way, In ths case reat is a nghtful return 
on the inputs into the land in terms of labour and capital (Behilad 1992: 88). A 
sinuilur debate has taken place concerning shareeropping. It seems that there 18 a 
distinction between shareeropping where the owner provides only the land 
(mukhabind) and the more common form of shareerapping 1m much of the 
Muslin world. where the owner provides both Land and seed for the crop 
(nuzant'd). The former may not be permitted, unless perhaps the ewner is 
engaged with non-Muslims, but the latter appears to be widely regarded as 
sanctioned. 


Land Tenure Regimes in Ottoman Practice 
Islamic land tenure models, divene in themyelves, were not seen ax stae or 
formulaic arrangements but rather as driven by principles and ideas, which in, 
umn were debated. As dtiseuscd in earlier chapters, Islamic Land tenure concepts 
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were rooted in strong theoretical and theocratic foundations. They were abo 
realized from the first generation of Musbms through to the end of the Ottoman 
Empire in 1916, and beyond, However, modem land tenure regimes in the 
Muslin world owe much to the longevity of the Ottoman Empire. Through 
much of its 600 years an extensive and administration system developed, based 
on Islamic and local principles, involving elborate record keeping and statistics 
(Crecelius 1995). Rules governing Iandholderstate, peasant-landlond and 
peasant-state relaGonships, as well as the culuvation of mewut lands, were inspired 
by Ishmie principles, but driven largely by the need for revenues through ix and 
for stable food production for the urban classes. The cliborate network of laws, 
guidelines, eategones and records which developed in the Ottoman period 
continues to inform contemporary land clawifications it many of the successor 
states, despite colonial and postcolonial modifications. Most crucially, although 
there isa nch variation of eustom which shapes land tenure concepts in paricular 
social and political contexts, throughout much of the region there is a common 
derivation from the Onoman Code of 1858, which was bayed on Oxtoman 
practice and Islamic law. 

‘Ottoman land lw was not a blanket imposition producing 3 homegencour 
system across the entire Orroman world of throughout the lengthy penod of 
‘Ottoman rule. Each area, of more correctly exch province. had its own system 
‘of land law that preceded Ottoman rule, and £0 an extent at Jeast continued to 
be applied after occupation (Udevitch 1974). Ay time pawed some amalgama- 
tion oF unification of principles and legal categories took place, but this was 
never complete and was almost invanably contested (Gerber 2002). ‘The 
categones of land and land tenure were not derived simply from the nature and 
quality of property righty or Islannic legal theory, but owed much to the 
demands of the state in the Oroman world, pardeularly the army (Ziadeh 
1985). Land was alo used by the state as a means for securing the allegiance of 
different individuals/groups (Isamoght 2000) and maintaining supplies of food 
for the urban élite, This objective required that the stare, that is the ruler or 
hayt-al-mal (the treasury), while retaining nagaha (‘ownership’) of most agricul 
tural land, defined the cultivators’ we nights, possession and access to the land on 
the bas of conditions which vaned from locality to locality, Ziadeh (1993: 4) 
comments that the ‘Ottoman: system of land tenure was bused on the assumption 
that arable land was state property’ and therefore subject to regulanion by state 
administrative law, by means of gunn, 

Complex power relations shaped the forms of tenure that emenged and, as 
IMamouly (2000) has argued, property nghe un land in the Ortoman world 
souk! be viewed as a ‘bundle’ which was subject 9 a dynamic proces of 
negotiation, renegotiation and resistance. The result was conveyed in the oft- 
quoted phrase with which this chapter opened, that “land differy from one foot 
of ground to the next’ (Aland bofig bibshibr). Moreover, it should be 
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emphasized, as Islamogle 2000: 18) has further argued that the various types of 
temure that authorized land wse or rights to revenue ‘did not correspond to an 
understanding of ownership’. whether state or pavate, at least an the Western 
hiberal sense of the word. The emphasis upon ‘possession’ and “use of land’, as 
opposed co ultimate ownenhip, remained and remains an enduring feature of 
Jand tenure in the Arb world. 

The Islamic tradition that distinguished between mulk land on which a tithe 
‘was paid and land on which a ax was paid was followed by che Ottomans, and 
all land conquered by Muslims was deemed to be kharaj, Mull and was found 
principally and with only kmited exceptions im towns, oF close to towns, 
consisting of land with buildings on it, whether houses, commercial premises, or 
fruit and vegetable gardens, Marcus (1989 111) determined that 80 per cent of 
the real estate in the Syrian city of Aleppo in the eighteenth century, for 
cxample, was mull, the remainder being wagh, His analyus sho shows that there 
‘was a highly active real estate market in Aleppo. Trading in houses and ta 
lesser extent shops, coffcehouses, bakeries and bath houses took place on an 
almost daily basis, as evidenced in the city’s Shans's court records of the hufa, 
which were formally sealed by the court. Marcus also identified a high degree of 
fragmentation in ownership as a consequence of Islamic inheritance rules, which 
Jed to property being held in undivided shares by several comowners, but alo 
because of joint purchase, as between husband and wife. Under the Ottomans 
(1299-1923) virtually all culavated state land in the possession of individuals 
bocame known 3s mini, Min’ is a term which derives from, or 1 a shortened 
vyenion of, the literal explanation that it was land under the control of the Amite 
al-Muslimin o¢ leader of Mushims (Wilkinson 1999). The conditions placed on 
what effectively became state grants of powewion to individuals varied and were 
very far from being uniforms, sometimes giving very limited and at other times 
quite extensive nights. Bunton (2000; 126) warms of falling into the tap of 
onviaging Otoman land tenure concepts theough the Western and colonialist 
Jens, He makes the point that the teem “state land’ is perhaps an unfortunate 
translation and that it should not be confused with the British concept of erown 
land/public dosain. 

State Land developed in part through a system devised for military reawons, 
which was a feature too of regimes that preceded Ottoman rule, by which an 
army of cavalrymen was given an income from land subject Fo taxation so that 
they could be in readmoss for war. Ultimate ttle to land lay with the state or 
baytsal-mal, which distributed through a timar, an Ottoman equivalent of the ight 
(Islame grant of land) (Lewis 1979: 122), the night to revenue of a sipali 
(individual cavalryman). The subsistence Grmer or cultivator of the land had 
tascanif (possession) vested in him. The farmer paid kharaj for the nghts of 
possession in the land to the sipaki. The timar could and quite often was revoked 
by the state and transferred to someone else. Equally, while there was no right of 
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inheritance the simar could and quite often was reassigned by the state to the son 
‘of the sipabii or another male member of the family. For 3 variety of reasons, 
including changes in the make-up of the Ottoman militury and commercial 
expansion in aggiculture, by the seventeenth cennury the system of revenue 
grants had been replced by ilnzems or tax farms (hamoghs 2000), The tax 
farmers acquired life-interests over their tax firms; their children yained prot 
rights to acquire their father’s interest upon his death; and im some arcas the tax 
farmer even obtained some local political power, thereby weakening the 
distinction between state land and mulk land. However, the tax farms continued 
to be designated as min. 

Otoman land strategies ranged from realizing Ishimic first principles to 
‘openness towards customary practices, This is well evidenced by Ouoman 
approaches 1 empty or mewut land, which extubited both creativity and 
flexibility, In contrast fo the mediemn situation in many Muslim countries, dhe 
Ouoman state was not concemed with any “shortage of land”; eather, it was 
keen to encourage the cultivation and use of land (Lewis 1979) to ensure the 
continuance of subsistence farming and a regular supply of provisions to urban 
dwellers. In the Ottoman world mewut lind, that is undeveloped land at a 
distance from any town or village, in accordance with Islamic legal theory could 
be ‘enlivened’ through cultivation or other acts such as inigation. The occupier 
who reported effective use of seh land and received the permission of the state 
would be granted rightful powession (Altay 1968: 165). Pastoral lands, as 
opposed to cultivated land, were held as the traditional communal domain of 
particular tribes both for residence and herding, according to local custom 
(Razzaz 1998; Forni 2005) 

some rural parts, predominantly on the frontiers of the Ottoman Empire, 
in highland regions or those occupied by non-Sunot communities such as the 
Druze, but also in Palestine, there existed also the phenomenon of "uta. It has 
been desenbed as ‘sall the most puzzling and confusing form of land tenure in 
the Middle East” (Schaebler 2004: 241) = presumably to outsiders. At village level 
‘muha denoted either common undivided land or communal grazing land. 
However, it was wed by colonial officials dunng mandate nule un the Middle East 
to describe the system by which most of a ‘mush village's arable hand was held in 
common and in shares, generally known ax salims, giving the villagers access to 
the land. Each share gave access to different sections of cultivated land, with a 
range of methods used to determine the number of shares, although the fixing 
of the shares did not necewarily lead to their attachment ¢0 fixed lots of land 
The most important aspect of the practice of "musha was ‘the periodic redistribu- 
tion of low (Schacbler 2000: 244), Schaebler (2000) explams that some of the 
confusion and mystery surrounding this form of tenure as due to the fet chat 
his communal land existed “below” and “beyond” Ottoman law" (2000: 243) 
= outside the court records and other documents that provide the usual 
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historical source materials for other forms of tenure, However, she describes also 
the importance of owning a share for the villagers in question, in terms of 
confirming a sense of belonging and social status within the community. While 
recognizing the danger of placing an over-romantic onentalist gaze upon the 
‘musha system, it did reflect in many ways the egalitarian principles and respect 
for equity that are integral to an Islamic way of life. 


The Ottoman Codes and Land Regulation 


The Ottoman Land Code of 1858, consisting of 132 articles, was based upon 
both Ottoman practice and Islamic law: It defined (articles 1-7) five categories 
of land: mulk, mini, wagf, mewat and metruke ~ che last being public land for 
general use: pastures for the use of towns and villages, markets, parks and places 
to pray. The Code has been seen as the basis for modern state legislation and the 
division into these forms of land tenure remains in place today, However, the 
‘Code particularly regulated state land, ax Alrug (1968: 155) explains: 
‘The underlying principle was thar tate lands were once and forever state property, 
but could be handed over, by means of a particular ule deed, called sapon, 10 private 
persons for their use and that of their children and parents. but that af che holder 
wished, during his lifetime, to convey 4 0 others or change ite character by building 
‘upon i oF planting oechards a special permission had to be obramed from the stave 


The Majalla (Otioman Civil Code), nsued between 1869 and 1878, which 
was based entirely on Islamic law, dealt specifically with mull land. Ie adopted 
the Hanafi view and included for snstance its wide scope for the doctrine of pre~ 
emption. The privileged option to purchase land applied not just to a co-owner 
of the land, ax with some other schools of law, but ako to the adjoining 
neighbour of the Jand in question, In practice, the differences between mini andl 
smulle were fxitly narrow and the grant of the usufruct rights (tapou/tapu) On state 
lund could be inherited, although according to the principles of the 1858 
Otoman Land Code and not as stpalited in the Shan'a, A person who 
possessed state land and paid the relevant taxes for five years secured the land 
against confiscation and the individual in posession could Krave land held ay mint 
to another for cultivation (Jongens 2000), 

Ziadeh (1985: 98) suygtests also that the prescribed permusion to sell the 
rights in state land by the yowernment to a private individual became kittle more 
than a formality, Later, in the Provisional Law of Disposal of 1913, the absolute 
requirement of consent for validity of the uansaction would be abolished 
(Bunton 2000: 125). The remaining limitations on the title granted by the state 
were that the title-holer could not ¢reate a ere wagl from his holding and 
could not dispose of his interest in a wall. Further. if the holder of cle in state 
land left it unculavated for a penod of three yeary (Article 103 on mehilal/mahlul 
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pressure and economic influence, although the logic behind them was as 
frequently different, depending on whether the Ottoman Empire proper or 
Egypt way in question. At their heart lay fiseal reform, the eliminanion of the 
local tx-farming middlemen and the implementation of a direct tax system 
between the stare and the peasants who cultivated the land, with tax collected 
by salaried state agents. The process of codification which was an integral part of 
the refornt aimed at preserving the authentic Idarmc content of the law, but 
placed it in.» European, specifically French, form ~ the Code. 

The period of direct colonial engagement had a particular impact on the 
conceptualization of state land in fMlamic countries and further complicated land 
tenure Feyimes. As already outlined, the rights and interests in state land were 
never defined in Shari'a law and gave ve to a diversity of landholdings by 
individuals throughout Muslim history. Ziadch (1985) has warmed against 
generalizing about stare and given its Ottoman and colomalist construcuons. He 
notes the efforts by some colonial administrators to construe land held as mini 
within a wider definition of state Land than that envisaged within Islamic Jegal 
principles, or indeed even that pertaining under Otoman rule, To many officials 
of colonial powers like Baitain in Palestine, state land denoted crows Land or 
land tn che public domain, Ax Bunton hay commented (2000; 126), colonial 
bureaucrats ‘were keenly aware’ during the early period of mandate rule an the 
1920s ‘that the mass of agricultural land fell ante the mint category and was 
therefore held on something lew than freehold terms’. He describes the Palestine 
government taking “assiduous steps’ co try and maintain oF gain control over 
land whieh was perceived to be under the control of the state. Bunton provides 
evidence to suggest that confusion as to the precise nature of usufruct rights in 
‘min land eame at least in part from the translagon of this category as ‘stare Jand’, 
a teem which persists today and is also used in this book for convenience, This 
confision was fuelled, no doubt, by a desire on the part of the colonial power to 
justify extensive government management of agricultural land. In effect, the 
British administration in Palestine crested a new Jand category, state land or 
public domain: it is questionable, however, whether min land shoud ever be 
placed in this category, except where st has been left uncultivated and become 
mahlul land. For under Ottoman law min land couk not be taken back under 
state control, provided the relevant tax way paid and the individual with wsutiuet 
‘rights continued to cultivate it, 

This confusion over the character of usuffuct nights was responsible for the 
Mahlal Lands Ordinanee of 1920, under which 
uncultivated Land was obliged ¢o inform the state (Bu 
above, under Ortoman lw a persion who powewed mahal land and who 
informed the state would be able to obtain a grant of ule. However, under the 
Mablul Lands Ordinance af 1920 the best that he could hope for would be a 
lease. The colonial powers were ako anxious to mit rights over mwut land, 
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which could be drawn into state control. The Mewat Lands Ordinance in 
Palestine of 1921, for instance, removed the right of the occupier who 
cultivated dead land to a grant of tide, thereby creating what Bunton (2000: 
127) describes as "a new juridical creature’ ~ squatters, Under Ottorman law the 
persion who occupied and cultivated cither mewut or mahlul land was not a 
trespasser, provided that occupanion was reported to the stare authorities. Under 
colonial rule such individuals became trespasicrs on state land 

The approach of the colonial administration to the phenomenon of lands in 
particular villages m Palestine, known as jifl villages, gives a farther indication 
Of its acquisitivenes in terms of drawing as much land as posible into the public 
domain, This land had been registered personally in the 1: 
Hamid and was ‘turned over’ to the Ottoman Treasury in 190) 
occupants regarded themselves as having full ownership. Given that there was 
ho particular category of jiftile land in Ottoman law, the colonial administration 
had to find a means to address this customary form of tenure and rationalize it 
within existing classifications. As Bunton (2000) indicates, ‘the Palestine 
government’y immediate atempe to define sts postion regarding jiflik land 
closely followed the pattern established for mahlul and mewur land ~ that is, to 
guard jealously whatever control over land they thought they could’, The 
response in Palestine did not amount 1o a coherent policy, with jy cultivators 
dealt with differently at various times. Ziadeh (1993° 10) indicates that mn Syria, 
under the French mandate, “turned over’ lands, known there as aradi muduwan, 
were dealt with more systematically and registered as the property of the state 
“Wn its capacity 4s a juridical person” and ‘entrusted ... to a special department, 
the Directorate of State Domain 

The early period of British mandate rule in Palestine saw abo the 1921 Land 
Transfer Ordinance, which deemed that all land transactions, with the exception 
of short leases, would require consent from the High Comaisioner, who was 
not obliged to supply any reason for refusal, This was designed to address 
unwanted speculation in Lod and there was specific provision for consent to be 
wed if the vendor «hd not retain sufficient land to maintain bis family 
(Bunton 20) 124) =a snpolation designed to protect agncultural tenants and 
prevent the ereation of lange estates. Resistance to the limits placed upon Pales- 
tian landowners, which were formulated in terms of the Ordinance’s non= 
comphance with Isamic law (Shari'a), led to amensiments in 1921, which shitted 
authority from the High Comaustoner to the Director of Land Registries, as 
well as removing the protective restricniens on size and value 

Under mandate rule there was also a “rush ¢o reestablish the nd registration 
syste (Bunton 200 123), an order to facilitate land eransactions and stimulate 
the land marker, albert under the surveillance of the administration, A 
topographical lind survey way conducted in Palestine in 1933, which is still in 
use today uy East Jerusalem, Three years later a block survey of the main cities, 
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including Jerusalem, was cared out. Later, under Jordanian rule, the survey 
would be tied to ownership in a modem land registration system for East 
Jerusalem, although the linuted progres in regitering, titles was brought to an 
abrupt halt in 1967. In Bahrain, fuelled by oil exploration, the colonial adminis 
tration conducted a survey of agncultural land in 1926-37, wang Indian land 
surveyors, and recorded land parcels and agricultural plots with an index of the 
names of occupants (Hamza 20022: 92). But some people resisted registration of 
their ploes, believing ehat it was simply the forerunner of expropnanion. 

In countries that fell under the French mandate, and specifically in Syria ancl 
Lebanon, both lind survey and registration were implemented in the 1920s, 
Land tenure reforms were carried through in both countries at the same time 
and using the same legal decrees. In Syria almost all arable land was, as elsewhere 
in the former Ottoman Empire, categorzed as eirt, but because of its particular 
history of relative autonorny from Ottoman rule. lange areas of cultivated land in 
Lebanon were unuvially held as mulk and subject to Shan'a law. Ziadeh (1993: 
10) comments that one of the benefits of registration was that it brought to an 
end the key element of the ‘mush system of communal landholding, that is the 
periodic reallocation of shares gaving access to the land amongst members of the 
community or village, In his opinion this was a practice which had “deleterious 
effects on the land’, This opinion echoes the standpoint taken by colonial 
officials in the 1950s who denounced the ‘nuha system as an inefhierent form of 
farming, duc to over-sceding, low of time in moving between stnps of land and 
Joss of land to cultivation (Schaebler 2000: 283), In Syria the Cadastral 
Department (Bureau de cadastre) adopted a yytem whereby it registered the 
share of each villager in the communal land as a fraction of the toral, but did not 
attach title to an individual holding of land. Even in Ottoman times, in northern 
Iraq village headmen had taken the opportunities provided by the Land Code af 
1858 to register nde to land worked by entre communities into ther own 
ames, » peocess which intensified under legslanon in the 1980h. The effect of 
this legislation was replace the semiscommunal, relatively egahitanian syst 
with a smull number of large landowners and a large group of tenants and 
sharce: 

Najjar (1999) states thar there has generally been revistance te “most Western 
ideas, ideologies and institutions as a threat to Islamic tay, values and culture, 
Among these foreign imports, secularism seems to represent the sreatest danger’ 
However, colonial land measures were internalized and the dual track of part 
secularization/moderizavon (ansing from the colonial heritage) and pan 
I[damization (from the Ottoman experience) did take place through codification. 
‘The late 1940s and 1950s brought to much of the eastern Arab world modern 
ayil Codes that ower a great debe ter the work of Dr “Abd al-Reazzag al-Sanburt 
His influence was seen in the Egyptian Civil Gode of 1949, the Synan Code of 
the same year, the Iraqi Code of 1953 and, though not directly aad moch later, 
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the Jordanian Code of 1976. These codes preserved, cither explicitly or 
inmpliciely in the case of Iraq, the basic and traditional categories of mull, wiagf 
and miri land, although the emphasis varied with the particular histories of 
different countries and earlier reforms (Ziadch 1985), The Egyptian Code also 
preserved to a degree the doctrine of pre-emption, although with restrictions to 
event attempts at extortion berween neighbour. A amilar position was 
adopted in Jordan and Iraq. although in Syria shuf"a was abolished 

However, the 1930 were abo murked by Land reform, in the sense of 
imposed redistribution of agricultural land to the landles and poor farmers 
Again, Exgypt led the way am 1952, giving the stare authonity to seize the holdings 
of lage pavate Lindowners, who in the main were the dewendants of 
individuals who had received land as a reward for their services or loyalty in the 
Ouoman period (Bush 2004 11), Bush indicares that the seed land was 
designated as sate land, to be redatributed to poor tenant farmers, smullholders 
and the landlew. He suggests also that the lange estates, over 200 feddans ins size. at 
which this reform was directed, disappeared, while the holdings of the poorest 
farmers increased quite deamaneally. Forni (2005) explains that the private 
owners retained ownership. but the small farmers became tenants, “farming the 
lund as af te was their own’, paying fixed rents and with considerable protection 
from eviction for both themselves and their heirs. Saad (2002) describes the 
relationship as one of "permanent tenants’ occupying land upon which the 
owners ‘were unable (0 practise their oumenip nights’ 2002; 105). In 1961 
further reform jaw the ceiling for expropnation reduced to 100 foddams, albeit 
with some exemptions. There is evidence that in Egypt these reforms did help» 
to reduce poverty levels, and that farmers benefited from government aid in the 
form of subsidies, seed and so on (Bush 2004; El Ghonemy 2005), despite the 
fact thar large landowners developed strategies to avoid the landholding ceilings. 
The cconomtic effects of similar reforms in Iraq. where much of the land came 
under government control, wen te have been more disappointing (Fora: 2005), 


Postcolonial ‘Land Tenure Webs’ 


ul cenure systems, which were filtered through Ottoman administra 
tion and then colonial constructions, have endured into the postcolonial world 
(Andenon 196). At least in most of the Middle East. the Islamic tradition 
relatively easy to detect in official and law systems, albeit overlaid in many 
countnes with secular codes. The disunction between the land itself and its 
sufuct, the principle that ownership of land hes with God but is held in trust 
by the state for the community of Muslims, sail underpins categories of land 
used today, The most basic categories of land tenure resonate through Middle 
Eastern Lind law, as do their separate histories and consequent distinctiveness, 
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Mi and mulk land tenure may for many purposes now be virtually identical, 
However in terms of inheritance the difference between these wo concepts has 
some significance and inheritance may for many people in the Middle East be 
the most important means of access to nd. Proceses such as the enlivening of 
mowat land and the practice of the stare taking back mellul land which the 
occupier failed to cultivate resound in contemporary normative thinking and 
legal systems, although sometimes manipulated for political or ideological 
purposes. It is pertinent t0 note that in its curious and more recent manifesta 
tion, the Israeli government has used the mevat land concept to acquire most 
supposedly uninhabited and uncultivated Palestinian land (Kedar 2001), State 
land deemed uncultivated for three years has ako been requisitioned by the 
Israeli state, with 40 per cent of the West Bank declared as sate land by 2002 
(Forni 2005: 12). 

Property and land law in most of the Muslim world straddles the “public’/ 
‘private’ divide. Land administeation, management, regulation and confhet 
tesolution are necessarily a part of the public sphere. Land registration, which 
has a relatively long history across the Middle East, is embedded in some parts of 
the region. It carries with if at least a veneer of seculariom, although it bumps up 
against the Isami legal framework and customary/unofficial tenure. In the Gulf 
States, cadastral and land registration records are relatively systemanic, providing 
1 legal basis and protection for land tenure, integrated with sale transactions and 
the provision of mortgages (Hamza 2042). However, wugf lands frequently 
remaiti unregistered, as is the case with respect to government land. In Onan, 
where the central registration systems was not introduced wntil 1972, later than 
most of its neighbours, many properties or plots are still unregistered (Hamza 
2002), Epypt has some elements of a Girly sophisticated and mature institutional 
framework for dealing with registration and land transactions, although this has 
Jimiged coverage. Moreover, there is evidence that Egyptians seek to avoid the 
registration systems (Bahas-Eldin 1999). There are several reasons fore this, 
including the avoidance of tax and tramaction fees, but, as will be discussed in 
Chapter 5, the effect of inheritance miles ~ leading to fragmented ownenhip 
through compulsory shares in estates ~ ake accounts for this lack of engagement 
with the registration proces (Bush 2002). Speaking in the Egyptian context, 
“Abd Al-Pattah (199% 161) makes the general point that “the ineffecuvenes of 
modern law ... 16 losing its credibility within vast social groups of people who 
ace subjected to its provisions’ 

The impact of land reform in terms of land redistribution, land administration 
and management with respect to access to bnd is generally evaluated as limited. 
‘Access to land in much of the Muslim world, as in ether parts of the world, iy 
considered to be comiderably wone in comparison te the situation several 
decades ago. Some states have responded by attempeing to reverse earlier lind 
reforins, inteodacing privatization or re-privanizanion schemes built around a 
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neoliberal economic paradigm designed to “free! the market 

Perhaps the most visible of these leglative interventions is Egypt's 1992 
Tenancy Act, fully implemented from 1997, which revoked much of Naser's 
agrarian reforms of the 1950s and 1960s. The Act deregulated tenancy agree 
ments leading to 4 nse in rents and the removal of secunty of tenure, shifting 
power from tenants to landlords. Landowners could take back their land, charge 
market rents, sometimes 300-400 per cent higher than in the past, and tenancies 
became annual contracts which could be renewed ar the option of the landlord, 
However, Bush (2004) indicates that ‘it is rare for an actual contract to. exist 
He points abo to the web of tenure arrangements that may exist for each rural 
household: 


Perhaps as much as 1 per cent of Egype's agriculunl land wy renanted, and tenants 
may have acces to their own family Lind as well ax renting in fand some ray ula 
ent out land. This means the relationships of tenancy ate complicated, and they vary 
rom houschold to household, but ne allowance was made for dhs in the drafting of 
the legislation, 


Te appears that many small firmers did not know about the legislation, or did not 
actually beheve that it would ever be implemented (Saad 2002). There is 
evidence that the Egyptian countryside has experienced a marked increase in 
land-related violence, both in terms of tenants who contest the application of 
the legislation and landowners seeking to dispossess tenants by force (Saad 2002: 
120), Forni (2005) suggests that the Tenancy Act may have laid the basis for 
stimulating and improving the land market, but significant progress in market 
development remains unlikely while landowners fail to register title to their 
land. At the same time both For: (2008) and Bush (2004) suggest that the 
tendency of the Egyptian government to focus upon land ntling takes away 
from the arguably more important questions of landicwness, disposewion and 
acces to land. 

The ‘web of tenancy’ (Forni 2005: 9, quoting Bush 2002 in the context of 
Egypo) is a term used t0 denote the ‘multiple interrelated tenancy relavionships 
in which the landholder acceses land through combinations of more than one 
pattern’, It echoes the opening quotation of this chapter to the effect that the 
reat vanety of kindholdings meant the “land differs from one foot of ground to 
the next’ (Aland bifiy bi-Eshily). The convergence of Islamic principles, Ottoman 
Jaw, colonial interventions, custom: and unofficial noms may have led not 
merely 09 a ‘web of tenancy” in some households, but to a Broader ‘tenure web 
(Forni 2005; 8), Forms (2005: 8-9) argues thar in Syria 


Field inyesngations hive demonstrated the existence of a substantial overlap of 
Aufferent types of temure within one Gem household, where a land reform bens 
ficiary may alo manage other openvons winder a different ade ie. as owner 
Ker, sharectopper or any combination of these 
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There are, she suggests, no ‘clean patterns” oF “neat categories’, but multiple 
‘combinations of relations which give access to land. There “rs also a tendency for 
thoxe with multiple tenures to hold highly fragmented parcels’ of land (2005: 9). 
This is true also of che urban environment in many Midklle Easter cities, 
although with different combinations of relations. Bonine (1997; 329) notes that; 


‘The Middle Eaxt is one of the fixtew-growing repom in the world, and growth ts 
cxpecially concentrated in i eiticy. Not only will this tremendous popubivon 
increase make it difficult to correct moxt of the urban problems but there is abo the 
distinct possibihty that the situation will worsen and that the living conditions and 
environments of the citiey in the Middle East will deteriorate considerably. The 
‘question, then, must be posed Are cities the Middle East sustainable? 


Inside those citiey are the informal squatter setlemerts, some well established: 
over many yeass. The city 1 also the location of other particularly vulnerable 
groups, including strect children and widows ~ who, as a consequence of war oF 
other disaster, no longer have a suppornive safety net from kin — together with 
migrants, religious minorities and internally displaced persons, Razzaz (1998) 
demonstrates that in the so-called informal or squatter settlements the webs of 
tenure relations is shaped in part by norm that exist ‘beyond’ and "below" che 
formal Jegal system and informal land markets. But ‘governmental law [sil 
plays a major role in formulating people's claims anc bargaining strategies as well 
as their expectations, even when disputants do not resort to it directly’ (Razzaz 
1998) RS), 

Research conducted by Razzaz (1998) into Yajouz, a low-income suburb of 
Amman, Jordan, whieh was formerly the communal pastoral land of the Bani 
Hanan tribe, yields interesting dynamics. Thal members were denied the right 
te register the land or to acquire “othcual” recognition by the government, which 
wished to exploit it as sate Land. However, mibal members sought 10 ‘cash in? 
‘on the land, which they held in de fate postewion, They did his through a 
process of “illegal” subdivision and sale to lower-income groups, Razzar found a 
functioning informal murker, using huja, the tradhonal documentabon, as 
evidence of the leytimate traner of property interests, The documents were 
increasingly produced on standardied forms, resembling ‘official’ comtracts 
recognized by the state and even inching the stare loge, stamps and soon, The 
documents are not recogmzed by the courts of aw as valid, since the tribal 
members do not own the “sate” land and the transactions are not recorded in 
the Land Registry. However, in the local community of Yajoue the hnjjas acquire 
their legitimacy in part frore associanon with traditional, pre-Crroman, symbol- 
ism and terminology. 

Nevertheless, unofficial land transactions exist also “in the shadow of dhe law" 
(Rarzaz 1998: 74), Buyers of illegal subdivisions regard this shadow ay an 
assurance that vendors will fulfil chew obligations in relation to the “unofficial 
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land transactions as set out in the ings. The well-articulated opposition of the 
state to What at regaeds as the ‘lawlessness’ of the tribal members and its attempts 
at umes to stamp out unofficial subdivision and sale are viewed as a deterrent to 
fraudulent or unworthy behaviour. Tribal members do not wish to do anything 
that would Jead buyers to complain to the authorities, thereby encouraging state 
intervention against the tribe's activites. The local documentation is not 
recognized by the courts as legitimate, but in a hmited number of cases the 
courts have ruled that buyers have a right to what in the common law world 
would be termed rescission. In other words the buyer's position prior to the 
illegal transaction is to be restored. Thus a disgruntled buyer may be able to use 
the authonty of the court to avoid a contract for an unwanted plot and to gain 
the return of any payment (Rszzaz 198: 81-2); and such a proces provides the 
informal and unofficial transctons with a form of official validanion 

As evidenced in Yajouz, communal elements form part of the web of tenure 
in some contexts. {wsawi (1966: 9) has warned about the impact of the "break- 
down of the system of communal or mbal ownership of land and its replace- 
ment by individual ownership’, ay a result of the shift an economic and 
agricultural patterns. However, communal approaches to landholding. including 
the tenure categories and concepts themselves, remain important, av de their 
roots in Iamic principles and Ottoman history. Several of these phenomena 
have proven highly resilient and resistant to the efforts of reformers, continuing 
to play a role in the lives and the minds of postcolonial actors. For instance, the 
‘mwa land systems ~ communal land held in shares and involving. the periodic 
redistribution of lots ~ survived the demise of the Ottoman Empire and the 
colonial mandate suthonties that followed, despite attempts at abolinon and land 
regntration. The ‘musha system has declined only because st has become lew 
crucial as a means for an individual to ideneify with a community (Schaebler 
2000) 


Conclusions 


Land tenure systems in the Muslim world are offen a convergence of state 
designs, customary practices and, increningly, international pressures which are 
modernist and secular, bur there 1 generally a consciousness of amie Land 
conceptions, The range of land tenures, clissifications and categones in the 
postcolonial Middle East and many parts of the Masim world 1s derived from 
Islamic panciples developed and manipulated by suecessive regimes, parneularly 
duoing the long period of Oxtoman rule, and to varying degrees under the 
colonial and postcolonual governments. The current dominant forms of land 
senure are ako roored in resilient customary practices and state interventions, 
which together form the bass through which individuals and groups in 
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particular contexts think through their relationships with land and with one 
another. With the increasing calls for ‘authenticity’ through retum oF reinvig- 
oration of Islansic and imdigenous prineaples and pracuces, the strategy of 
legitimizing innovative tand tenure arrangements through recourse to Islamic 
historical and spintual principles could fieibtate reforms capable of enhancing 
access (0 land for the vulnerable and landless. What is necessary, though, is the 
articulation of the potential of Islamic land systems to be the revene of static, 
monolithic or exclusive formulac, emerging instead as responsive, flexible and 
capable of catering w a wide range of contexts and divene constituencies of 
claimants. 

Islamic law facilitates full ownership, conceives of ‘sate’ lands which could be 
used in the public interest and even accommodates collectives and group land 
accom and wsufmuct rights, Ie is staking that communal relations to land have 
endured both in practice and as a stare of mind within the Muslim world. They 
have survived in the face of legal systems in which the concept of mini dominates 
and is manipulated by successive regimes to establish control over any land in 
Which individual ownership claims cannot be maintained. In some areas these 
customary tenses have subsisted deypite the attempts by tribal leaders t0 wie 
land registration as a means to ean communal land inte a large individual land 
holding. Communal land relationships exist often in areas where the people 
concerned are particularly vulnerable, amongst nomadic pastoralists, in ateas of 
‘anginal rainfall, but also in the village, pert-urban we urban context. It is crucial 
in these contexts, where change is proposed or state policies are likely 10 
impinge on the area, thot the local populations are engaged in participatory 
development processes in order to find their own indigenous solutions, 

More generally, Islamic land tenure repmes offer a range of options relating 
wo the protection of nights of occupation, posession, use, unifiuet and fall 
ownenhip for a wide range of constituencies, meluding the urban poor, 
squatters and slum dwellers. There are several avenues for regulanzing informal 
settlements, Land registration is widely touted as the way forward and can have 
advantages, but it is not always preferred or powible. It has a long history and is 
Well embedded in many Mastin countnes, including party of the Middle East, 
with some sophisticated systems using modem technology. At first sight this 
would appear to lay solid foundations for land regulunzanan processes focused 
‘upon securing ownership and access to land throvgh formal tihng. However, 
vast tracts of land inthe Midule East, even where modern registration systems 
exist, remain unregistered, not Keast smuch of the wag land and Jand falling under 
the control of government. Moreover, strateges at local, household and 
individual level ta avoid registration of ue ate alo entrenched and have a long. 
history, Relatively large and wealthy landowners choose to remain ouwide the 
Official land tithng processes, even where this may preclude the use of credit 
mechanisms and full engagement in lind markets. The motivations chat 
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underpin such strateyies are mulifirious. They include a desire to circumvent 
the strict appheation of Islamic inheritance rules — and the consequent fragmen- 
tution in ownership and landholdings ~ and to avoid the high costs of registr= 
ation, including those associated with fragmented plots 

Fear of appropriation may aho be a factor in the avoidance of registration, as 
is the fact that ‘unoffical’ markets and tenure formations may operate relatively 
efficiently and be responsive to local needs, Contemporary policies surrounding 
the encouragement of land titling may be too abstract int the above climate and 
strategies concerned with acces to Jand, rather than tithing, may better encom= 
pas the requirements of many communities in relation te secure tenure. 
Current policy making around land regulanzanion in the Middle East that seeky 
to encourage the registration of individual land Giles should mot be the only 
approach to address this sue. Equally, strategies to enhance land rights for 
women or disadvantaged/vulnerable groups must be aware that Muslims, like 
others, may preter to keep “ownership” outside the influence of official attempts 
to avoid further land fragmentation, even where this preference appear to be 
counter-intwitive to the outsider. Land readjustment strategies that find their 
authority and social legitimacy in enduring Islamic principles of equity and 
cyabitariam inal (‘mawha) villages, using plot exchanges and 
compensation ~ could in appropriate orcumstances enhance access to land where 
there are offen fragmented parcels and a web of tenures. Similarly, as will be 
jgued ina bter chapter, the institution of the wugf can facilitate land rights that 
are often preserved within a smaller circle of the landed class 

Registration may not be chosen because it is difficult to bring the prevailing 
Jocal forms of land tenure within the offically recognized categones, or because 
the state refiixes to register land ownenhip which challenges or impedes the 
state's own development plans In practice, the seemingly complex web 
Islamic tenures can be mapped against a 
archical bur promotes choice regarding a range of « 
potentially offer mnovative renures that could be part of a dynamic continuum 
of tenure model choices that are efficient, appropnate and authentic. The mesh 
of complex, sometimes scemingly ad hue, tenure forms is not necewariy a barrier 
ypment and the provision af secure acces to land; they may 
lly and become a positive force. In reality, there exist few 
clean categories’, but rather a web of tenure with a local distiaceiveness which 
muy be focused even at the level of particular communities. This fuidity and the 
often overlapping stations could augment innovation and offer a range of 
choices, S ure form are recognized by the stare and incorporated into 
legislation or recognized 4s social practice, However, whether they are formally 
part of pohcy of tolerated as customary arrangements, they work best because, 
unlike top-down approaches, they are close to the lived experiences of the 
‘ople who use them. Strategies to enhance access to land must be based upon 
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detailed revearch ax to the particubsr tenure categories that are relevant in specific 
localities, However, attention should also be paid to the well-articulated system 
cof lami human rights, which can ako contnbute to enhancing acces to land, 
particularly for vulnerable groups such ay women, minorities and chikiren, 
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and other means, the apparatus to monitor compliance with those norms. The 
internanional effort towards enhanced, equitable and inclusive lind rights is thus 
4 convergence of the inputs of UN specialized and designated agencies cowards 
4 set of international expectations and standards within a ‘soft Law” creating 
various levels of recognition and obligation on the part of states. However, at 
Teast since the 1948 Universal Declaration of Human Rughts (UDHR), there 
appears to have been an ideological challenge ~ diverse in strategy, scope and 
effect — to the ownenhip, substance and form of modemist human right. One 
of the points of enquiry is whether the absence of a religious onentation in the 
UDHE. and the other intcmational mvtrumenty linuts their legitimacy and 
currency in faith-based communities such as parts of the Muslim world. 

Not only are we living m an ‘age of rights’ (Bobbio 1996) but the universal 
human Fights movement has come to be 4 marker for ‘the new standard of 
civilization’ to which statey are held accountable (Donnelly 1998). It i the 
source of power, authority and leyitimacy. Yet, as Ignatieff puts it (1999), human 
riglits fice a “nudlife crisis, with the resurgence of perspectives demanding the 
Incorporation of religious dimensions, Univenalists who beheve that human 
righty are the same everywhere generally discount cultural relativist claims that 
human rights to an extent depend on the context and subscribers, but the 
Islamic critique of universal human rights has not been easy co ignore, An 
Islunic ideological challenge, concerted although diverse in ity strategies and its 
oudook, has ernerged through the formulation of “alternauve’ blamic human 
rights approaches. These form the basis of enquiry of this chapter 


International Land and Property Rights Framework 


A convenient suming point when interrogating modem human rights is the 
1948 Declaration itself. Article 25 (1) of the UDHR. states: “Everyone hay the 
ight to a standard of hving adequate for the health and well-being of hinwell 
and his amily, including food, clothing, housing and snedical care and necessary 
social services...’ Farther, Article 17 of the UDHI. enshriney the nght to own 
property alone as well as in associanion with others. This has to be read alongside 
the gerieral principles such + non-discrisunanon (Articke 2) and equal rights for 
men and women (Article 16), The central intemational instrument in felation to 
land as the 1966 Intermanional Covenant on Economic, Social and Coltural 
Rights (ICESCR), which calls for non-discnmination and progrewive realization 
of the Covenant nights (Amcle 2), while stipulating equal nghes of men and 
Women 10 the enjoyment of all econo, social and cultural nghs (Article 3), 
The key provision in relation to secure tenure and acces tw Land ty found in 
Article 11 (1). which states: “The States Parnes to the present Covenant 
recognize the nght of everyone to an adequate standard of ving for himyelf and 
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improvement of living conditions.” 

Land rights are also well established as eivil and political rights. Arnicle 17 (1) 
of the 1966 Intemational Convention on Civil and Political Rights (ICCPR) 
states that: "No one shall be subjected to arbitrary or unlawful interference with 
his privacy, family. home or correspondence, nor t unlawful attacks on his 
honour and reputation.’ This is guaranteed through the process of non= 
discrimination (Article 2), gender equality (Article 3) during and at dissolution 
of marriage (Article 23), choice of residence (Article 12), equality before cours 
(Anticle 14) and protection before the lw (Amicle 26). Thus, the ICCPR 
provides both international norms and procedural guarantees for the protection 
of property rights 

The husnan rights approach to access to land envisages enhanced protection 
for vulnerable categories, including women, children, minorities and migrants 
The 1965 International Convention on the Elimination of All Forms of Racial 
Discrimmation (ICERD), the 1979 Convention on the Ehmination of All 
Forms of Discrimination against Women (CEDAW), the 1989 Convention on 
the Rights of the Child (CRC), the 1951 Convention relating to the Status of 
Refugees (CSR) and the 1990 International Convention on the Protection of 
the Rights of All Migrant Workers (CMW) all contain specific guarantees 
regarding property rights, To this list must be added the 1989 ILO Convention 
(No. 169) concerning Indigenous and Tabal Peoples in Independent Countries, 
the 1962 Convention (No. 117) conceming Social Policy and the 1973 
Intermatonal Convention on the Suppresion and Punishment of the Crime of 
Apartheid. 


the mere existence of human rights does not guarantee their 
Kon and it is well recognized that the enforcement of buenas rights 
atic, On one hand, the intrinsic narure and scope of particular rights 
may make i difficult to realize chem in specific contexts. On the other, there 
may be contentious issues and a lack of political will in the drive towards their 
fulfilment. The promotion of land, property and housing nghts has been 
propelled by global initianves seeking to pnontize and mainstream these mghts, 
Muslin countries have participated in global inidatives thar include the 197% 
UN Conference on Human Settlements and the 198% Globsl Strategy for 
Shelter to the Year 2000, together with the Second United Nations Conference 
on Homan Settlements (Habit Ml) in 1996. The latter Jed the Istanbul 
Declaraion and the Habitat Agenda, which consirute the global framework for 
realizing Land and honung right. Apart from elaborating international norms, 
the Habicit Agenda (wee paragraph 61) also elarifics the obligations of states in 
fulfilling those objectives. Over the past three decades the commonity of 
nations, through the UN General Assembly, has conceived and cared forward 
the global shelter strategy based om Resolutions 41/146 (1986), 42/146 (1987), 
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43/181 (1988) and, more recently, 59/484 (2004). These efforts have developed 
the general framework, as well as specifically targeting special groups such as 
‘women, indigenous people and internally displaced persons. The shelter strategy 
has been supported by the work of the Economic and Social Council, starting 
‘with Revoltition 1987/62 on the Realization of the Right to Adequate Housing 
and the UN Commission on the Status of Women regarding Human Rights 
and Land Rights Discrimination (Resolution 42/1 (1998), 

‘The international regime for the promotion and protection of the rights to 
land and housing derives from the work of the UN Commussion on Human 
Settlements (UNCHS which became UN-HABITAT in 2002): Rewlution 
14/6 (1993), for example, deal with the human right to adequate housing, 
while Resolution 16/7 (1997) identified the collaborative role of UN-HABITAT 
and the UN Office of the High Commissioner on Human Rights (OHCHR) 
in reabzing that night. UN-HABITAT, by Resolution 19/3 (2003), also 
implemented the Global Campaigns on Secure Tenure and Urban Governance. 
The UN Human Rights Commission, likewise, is active in the promotion of 
the right t0 adequate housing as a component of the night to an adequate 
standard of living (Resolutions 1986/36, 1987/22, 1988/24, 2001/28, 2002/21 
and 2003/27). This right has been extended to ensure coverage of vulnerable 
categories and to incorporate guarantees against forced evictions (Resolution 
1993/77). These standard-setting initiatives are also reflected in the work of the 
UN Sub-Commision on the Promotion and Protection of Human Rights, 
which developed principles on a range of iues relating to the realization of the 
right to adequate housing (Resolutions 1991/26, 1992/26, 1993/15, 1993/36, 
1994/38, 1994/20, 1995/12, 1995/19 and 1995/27). The Sub-Comumission has 
also focused on safeguards aygxt forced evictions (Kesolunons 1991/12, 
1993/41, 1994/39, 1996/27 and 1998/9). The Governing Council of UN- 
HABITAT also has a number of resolutions against forced evictions and a 2003 
resolution on women, housing, land and property. In September 2000, the 
member states of the United Nations unanimously adopted the Mullennium 
Declaration and the Millennium Development Goals. States, stakeholders and 
international agencies, inchiding the World Bank, the IMF, the OECD, and the 
specialized agencies of the United Nations such ay the UNDP and UN- 
HABITAT all play roley as implementing agencies, UN-HABITAT, which is 
also concemed with urban Lind management (Agenda 21 of the Habitat Agenda) 
focuses ats effons on Millennium Development Goal 7, on slums (UN- 
HABITAT 200), 

A considerable and increasing number of member states of the 37-member 
Ongmuation of Islamic Conference (OIC) have ratified the relevant inter 
pational human rights treaties: ICCPR, ICESCR, ICERD, CRC, CEDAW 
and CSR. The ratification record of the 22-member League of Arab States is 
instructive: 13 states are party to the ICCPR; 13 states are party to the ICESCR, 
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18 states are party to the ICERD; and 13 states are party to CEDAW 
(luternational Conmussion of Jurists 2008), All 22 states are parry to the CRC 
Mushim states have also. pardicipated in the political process towards augmenting 
promotion and protection of housing and land rights. They subsenbe wo the 
United Nations Charter and are amenable to customary intemational human 
rights nortn and developing general wsternational standards relating to land and. 
housing rights. Through these ratified meaties, Muslim sates have also assumed 
specific hurnan rights obligations with respect to housing and land nights (for a 
chart, see OHCHR 2004; Interights 1996), Mayer (199%; see ako: Baden 
2001) argues thar Muslim states are bound by these treaties either as a 
comequence of their formal acceptance through ratification or because 
customary international law has absorbed some of the key human nights 
prineaples and is binding on all states. She further angues that derogation from 
these obligations is only possible on very narrow grounds, which do not include 
any appeal to particular religous values or doctrine. 

However, there may be a deep reluetanee on the part of many Muslin 
‘countries to engage with and participate fully in the nternanonal human eights 
systent, masked to a degree by their formal ratification record, Despite asertions 
to the contrary, Muslim societies are pluralist. exhibiting a range of religious and 
secular ideah, and the experience of Muslim countnes cannot be generalized. 
Nevertheless, it is intended here co attempt an exploration of problemane 
aspects of the relanonship beeween international human rights norms and Islaruie 
enitiques, a6 a Way of understanding difficulties sn implementing human rights 
principles with respect to access to land and security of tenure. Musi and non- 
‘Muslim countries fice similar kinds of human rights and development issues 
There is, however, a heightened concem over human rights abuses ina 
number of Muslin countries due to socio-cultural practices perceived as hostile 
to human rights, some instances of represave regunes, and resistance to the 
Universal human Fights movement emerging from vocal quarters within Muslim 
communities 

A number of Mushm countries ratifying wtemanonal human nights treaties 
have entered reservations (exemptions) against some of the provisions of thove 
treaties, usvally in the name of rehion. However. it ts significant to note that 
hone of the reservations relate directly to property nghts, though there are sonte 
caveats regarding equity that have impheatons for land, property and housing 
rights. Iti intended here to examine the relanonship between international 
human nghts and Islamic conceptions of human nghts in theory and practice 
The argument will be made that any differences between these two sets of 
tights, with respect to land nights, appear minimal; and that a sensitive and 
careful recognition of Islamic religious and political sensitivities can help deliver 
international human rights more effectively in Muslim societies, without 
offending Islamic principles. To recognize the dynamics of the human rights 
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discourse in Muslim socienes it is relevant to examine first the debate over the 
ip. origins, nature and scope of intermanonal buman nights 


Debating the Universal Declaration of Human Rights 


The dealing of the 1948 UDHR ws generally agreed to be the starting point of 
the modernist conception of human rights. ‘The strength of the Declaration, 
though it is not binding and lacks an enforcement mechanisn in ity 
promulgation of a range of civil, politcal, economic, social, and cultural nights as 
“a common standard of achievenent for all peoples and nations’. Nickel (1987: 
7) writes that ‘the first ewenty one articles of the Declaeation present rights 
similar to those found in the US Constitution, while Articles 22 to 27 deal with 
‘innovative’ socio-economic and welGire right. He addi that contemporiry 
human rights differ from eather conceptions, particularly those in the eighteenth 
century, in three ways: ‘Human rights are more egalitarian, lew individualistic 
and have an sntetnational focus’. When the UDHR was adopted by the then 
members of the Assembly without disent, 48 nations voted for the Declaration, 
cight countries abstained (the Soviet bloc counties, South Afnca and Sandi 
Arabia) and two countries were absent (Humphrey 1984). In abstaining, Saudi 
Arabia complained that the UDHR did not reflect the Islamic human nights 
<ethios and raised objections to the Declaration’s conception of rebigiows freedom 
and the extent of human choice. Attention bas focused on the liberal Lebanese 
Christian statesnvan Charles Malik and the Pakistani foreign minister Zafarullah 
Khan (sce Khan 1989), who played a persuasive role, but could not find Mustim 
support back hoaye (Mawdudi 1980; Kebay 1988: 49), 

This debate over the ownenhip of the human rights movement hay con- 
tinued, as evidenced at the 1993 Vienna World Conference on Human Rights, 
which barely reaserted the universality, indivisbility and interdependence of all 
human ghts, allowing the caveat that religious dimensions must be taken into 
consideration (Vienna Declaration 1998, Amz 1990; Pollis 1996). According. to 
Article 5 of the Vienna Declination and Programme of Action, adopted by the 
1993 World Conference on Human Rights (a major UN conference attended 
by almost all members of the Arab League) 


While the significance of national and regana) particulanitiey and various Iistoncal, 
‘cultural and religious backgrounds must be bore in min it the duty of yates, 
regardless of theit political, economic and culeural ystems, to promote and protect 
all human rights and fundamental freedoms. 


Several Muslim commentators find the UDHR compatible with Islanvic 
conceptions of human rights, pointing oot that the subsequent 1981 Universal 
IMamie Declaration of Homan Rights (UIDHR) bears close resemblance to the 
UDHER (Al-Ghanaimi 1997; Korayter 2001), Other comparative studies of the 
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UDHR and Islamic human rights, such as the one by Tabandeh (1970), have 
settled on a reading that finds 4 general convergence of the two seu of 
principles. In the view of the prominent modern thologan al-Ghannouchi 
(1993), Muslims with a secure understanding of their religion recognize the 
correlation between Islamic human fights and international treaties. In some 
ways, the presentation of the debate over the anivenality of rights as a clash 
between religion and a modem secularized dogma of human rights is unhelpful 
and does little to enhance the cross-cultural and inclusive promise of human 
rights, Furthermore, the characterization of Islamic critiques as either irrelevant 
or an incomprehensible threat to civilized norms has further entrenched 
divisions, not only between the Mushm and non-Muslim worlds, but also 
within Muslim communities, where there is considerable debate about the role 
of international human rights principles (OIC 1998). 


Universalism and Cultural Relativism 


Questions persist over where ‘universal’ human rights come from, why they are 
priorities, and how they should be implemented in societies = although from the 
petspective of universalisen a study of the philosophical foundations of human 
rights is unnecessary because it would not affect the vahdity of the existing 
consensus (Donnelly 2003), Aempts to unravel the nature of huran sights and 
their implications become entangled in the traditions of diverse constituencies 
and competing goal. There is no agreement on whether human rights are 
denved from divine authonty, natural law, or considerations concerning human 
hature, No single theory of human nights emerges because political scientists, 
philosophers, historians, international relations experts, politicians, philosophers, 
lawyers, theologians and anthropologsts dispute the foundations and rationale 
for rights. According t the formulation of human nights in international 
agreements, human nghts are those rights that are inherent in our nature, 
without which we cannot live as human beings. Thus, “universal” principles 
based on a constant human dignity, need and interests can be enforced across 
borders without distinction ~ covering a mbesman in Kenya, a slum dweller in 
Delhi, a gypsy in Slovakia, of a city dweller in Manhattan, New York. Thus, the 
right to housing and secunty of tenure are common aspirations that human 
iglits must unequivocally addres for all people, It is also a non-diseriminatory 
approach, which extends nights to all people ar all umes. Human rights emerge 
18.4 global modernist secular ideology capable of resisting the deletenous effects 
of wasteful, injurious and discriminatory practices by setting out common goals, 
International human nights are needed, bat where they are manifested top- 
down, ahitoncally and in isolation from their social, political, and economic 
mulieus, they ignore the lived experience and expectations of those outside the 
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“Western’ consciousnes (Pollis and Schwaeb 1979: 17). A range of countries, 
particularly those in Latin America, the Muslim world and East Auia, profier 
cultural relacivist arguments against 3 variety of human rights hypotheses. The 
term "cultural relativism’ ts derived mostly from debates amongst anthropologists 
(who consider human nature as biological as well as social) and moral philo~ 
sophers (who often denounce hierarchies and essentialism), No international 
human nights convention recognizes cultural relativism as a defence for not 
implementing human rights. However cultural values, social institutions and 
moral atticudes — trom "Asan values’ (as the critique 1s called) to the African 
collective rights approach ~ reflect significant challenges from many parts of the 
world to the simplified notion of human nights, demonstrating why univenal 
rights are difficult to implement (Tilley 2000; Bell 1996), Affected persons rarely 
make cultural relativist arguments themselves, Instead, they are the work of 
governments, self-appointed spokespersons or theoreticians, some of whom may 
have hidden agendas. They may exaggerate differences or rely on 2 mythical, 
imagined and unchanging past These include religious groupings who empha- 
size the primacy of God, community representatives who fear the erosion of 
their customary practices, and local NGOs who characterize human righty as 
Western impertalisn: o¢ as part of an unfair world economic order. Other voices 
come from political authoritarians (or from the state) who think human rights 
‘will create anarchy and from group Fights supporters who consider their collec 
tive tights to be inadequately addressed. 

Although both univerulist and cultural relativist approaches are highly 
developed and offered as mutually exclusive vances, effective human nghes 
strategies work on the interplay of the Ewe methodologies. Human tights need 
flexibility amd dialogue to enhance cross-cultural validity. International human 
Sybis ire premised on their universal cross-cultural appeal and the laying down 
Cf prionities and goals (Mayer 19948). They incorporate 4 range of overlapping 
fandamental rights, Individual rights do seek to offer protection against powerful 
groups, dominant interests and state authorities (Ignatieff 2001), However, 
Universi as a crusade not only undermines the oppartunity for equal partic~ 
ipation of all peoples in the determination of human rights strategies but also 
retands the development of indigenous and workable responses to each society's 
human rights ues. At the same tine, snasty cultural relativies assume that the 
sole determinant is culture, tradition or religion ~ conceived as static entities not 
amenable to rational arguments or needs ~ a stance which ts open to manipali= 
tion (Donnelly 2003). A balanced buran rights approach may be one based on 
ave assumed consensus but willing to consider legitimate challenges. Some rights 
that are not injurious may be subject to reappranal, but not others. It may be 
that the contest iv not aver the particular principle of human rights but over the 
form in which it i presented, or the procedure suggested for its implementation 
The question arises as to who will evaluate practices that could be internally 
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‘Sunna and any other laws that are deduced from these two sources by methods 
considered valid in Iamie jurisprudence. However, formulations of the Shana 
vary and may well be driven by top-down perspectives or unclear views (Ali 
1999), ‘The Cairo Declaration (Article 25) states that ‘the Islamic Shari'a is the 
only source of reference for the explanation or clarification of any of the articles 
of this Dechiration’, Linked to this a movement, which has gathered moment~ 
1m, for discovering authentic Islamic human nghts principles. 

‘The evaluation of Ism’s relationship with universal human rights concep- 
tions may be conveniently divided into four major premises or methodologies, 
‘The dominant Western approach of those stich as Mayer (199) takes a univer- 
salist stance, favouring av international human rights approach and entuque with 
politicized and comervative readings of Isamic human rights as undermining 
international haman nights "The opposite standpoint is taken by Wecramantry 
(J9RK) and, with greater fervour, by the Islamists and revivalists. They argue that 
Islam not only inverted human and gender rights more than fourteen hundred 
years ago but still provides 4 wholesome and superior human rights protection 
regime, Fron this perspective the difficulty hes with the West's unwillingness to 
recognize the different form of Islamic human nghts. 

Cultural relativivts such ay Serayeson (1997), without endorsing the Islamist 
positions, are concerned about the ‘superior location’ of Wevtern intellectual 
judgement and question the research methodology underpinning universalism, 
which leads to value judgements aboot an exsentialized Wewtern-constructed 
Islam, Modernists, among whom An-Naim (1990) is a striking and successful 
example, recognize the differences between lam and universal human rights 
noriny, but explore reconciliation strategies, in their belief that {slam iy a poten 
tially respomsive system, er tn any case one that cannot be disrexarded. All of 
these approaches are evident in debates over land and housing nghts, with 
univenalists seeking compliance with international sandards, culcural relativists 
purwving distinctive customary, cultural or religious norm or standards, and post= 
coloniabsts primarily concemed about origsns and methodalogies. However, the 
final approach prescated here 4s that of recencihation, angwing that while land 
Highs can be evaluated through international standards, authenvicated and 
durable propos or solutions may emerge out of an exploration of Islamic 
conceptions of land right. However, sther thane merely looking at the 
approaches, it will be useful to evaluate the nature and scope of property rights 
as seen through Islamic declarations on human rights, 


Islamic Human Rights and Land Rights 


Property, land and housing rights are, at one level, part of mvamallat oF social 
transactions, amenable to the Ishmic concept of public interet or maslaha ancl 
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(4) Everyone shall have the night to own property acquired in a legitumare way, and 
shall be entitled t0 the rights of ownership without preyudice to oneself, other or 
the society in general. Expropriation is not permisuble except for requirements of 
public interest and upon payment of prompt and fair compensation. 

(b) Confiscation and seizure of property 1 prohibited except for 4 necewty dictated 
by lw. 


“Though this provision is general, it contains several important rights. It speaks 
hot only of the right to own property and the rights of ownenhip, but of 
protection from arbitrary state action. It docs not use the current terminology of 
access co land or secure tenure but strewes both the rule of law and the Islamic 
concept of public interest discussed tn previous chapters, which clearly limit 
confiscation or expropriation. The right to live in security for one’s self, 
dependants ant property as well as privacy with regard to enjoying one’s 
property is provided in Article 18. This provision further states: 

A private revidence i inviolible im al cases tt will nor be entered without 

permission from ity inhubiants or » any vntawful manner, nor shall it be demolished 

of contiscated and its dweller evicted. 


Article 17 of the Cairo Declaration, echoing the UIDHR. notes: “The state shall 
censure the right of the individual to 4 decent living which will enable him to 
meet all his requirements and those of his dependants, including food, clothing. 
housing, education, medical care and all other basic needs.” 

‘As alternative human rights frameworks, the problem is that neither the 
UIDHR nor the Caio Declaration bind sates, provide monitoring options, or 
offer adequate mechanisms for the vindication of even the modestly enumerated 
rights. Moreover, the authenticity and credibility of these documents have been 
challenged by sections of civil sociery over questionable drafting methodology 
and inadequate consultative procenes in their preparation. It is argued that, for 
the most part, conervative and reactionary views are packaged as settled 
readingy of sacred texts, as if oblivious to the vibrant internal Islamic discourses 
‘on human rights (Mayer 1994), However, property rights declared by these 
documents ate lew of a problem as compared to other rights, though it may well 
be powible to find, throagh 4 more dynamic or liberal methodology, fuller 
Islamic property, housing and land rights conceptions 

There appear to be severs! points of divergence in the clawical Mamie 
conception of rights and modem human rights expectations. However, this is 
hot surprising given the peniod in which cawical Khimie law evolved and the 
recent acceleration of modem human night approaches (Wielefeldt 1995), The 
fundamental question is one of companbibty. As discused above, this is an 
‘ongoing debste over the ownership, authenticity and exibility of the wnter 
ational rights regime. Some have carnmented that the role of rehgion must not 
be overated, or that at any rate it must not be considered as static or 
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unresponsive to. modern-day challenges (An-Naim 2004), Comparative studies 
of Ilamic and international human nights regimes often find Jess of a contliet 
with respect to land, housing and property nights (Baderin 2003; Berween 
2001). Mayer (19992: 45) notes “in contrast fo other Shari'a doctrines which 
remained idealistic without implementation mechanisms the single exception of 
the area of property rights, where Shari'a did provide remedies for the ndi- 
viduals wrongly deprived of property by official acnon’. This 1s not surprising 
because Islam has a strong socio-economic nights ethos and promotes equitable 
distribution of resources (Chapes 1970). Mayer points out that 


not 4 ingle Muslim country hus entered any Islamic reservations € the International 
non Economic, Socal, and Cultarit Rights. Indeed, wn ratifying this 
Egypt awerted thar these nights presented no conflict: with rhe Shan’ 
Islamic law, That i, the assumption seems to be that Iskim and econamie, social 
veal fights are complemientary. (19%; 177) 


The right to basic necesities of life is an important feature of Nlamic human 
tights principles. The state and che community have an enhanced welfare role 19 
securing land rights. As outlined before, the notion that land belongs to God 
and that philantheopy is an act of piety towards God helps concrenze these 
rights, A study of the UIDHIR, che fo Declaration and, in the Arab states, 
the revised Arab Charter on Human Raghes (2004), which » discuwed in more 
detail below, substantiates the conclusion that land rights under Islamic prinei- 
ples broadly correspond te international standards, although there are differences 
in the pursuit of civil and political rights. The Islaaue cultural relativist argument 
resurfaces in how these nights are to be realized, but it is not fundamental to the 
recognition of land, property and housing sights in Islamic societies. 

amie human rights principles with relation to Land nights are a manifestation 
of sini conceptions of property and land, its scononic principles, its legal 
structures and processes, and the distinctive land tenure arrangements. Unfortu 
nately, very ttle systematic study of Islamic Land rights as part of an inter- 
nacional human rights fiamework has been carried out. This is partly because 
international land rights are offen neglected but equally became the debate 
over Iam and human rights has been dominated by other matters such as the 
treatment of women and minorities, its criminal laws, its companbility. with 
demoeney, and the Islamic perspectives on “holy war’ (jad) and. terrorism, 
Awumptions about the general incompatibility of Idans and human nights have 
been extended to the conjecture that Islamic nonons with respect to land rights 
must be deficient. There is no doubt. as argued in the preceding, chapter, that 
Namie land rights are distinctive and vaned. However, there i also no doubt 
that there exists a sophisticated and alternative human nights framework for 
realizing property. land and housing nights. The Islamic human nights paradigm, 
48 seen from the above declarations despite their traditionalist favour, does 
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prioritize land and property rights, mostly in ways corresponding to inter- 
national formulations. There are some divergences and departures, but given the 
dynamic and evolving nature of Islunte human rights interpretation, further 
studies or inihad may yield further encouraging resuls, 


Islamic Rights for Women, Children, Minorities and Migrants 


‘Though extensive land rights are generally guaranteed under [damic human 
rights principles, their extension to particular categoncs such as women, 
minorities, children and nugrants have been matters of concem, An isue 
frequently brought to the attention of the UN-HABITAT governing council is 
that well-known position of Muslin states refusing to allow words in resolutions: 
that give women equal land rights: what they allow is equal accew to land, 
Women's nights to acquisition, management, administranon, enjoyment and 
disposition of property have been an increasing component in efforts to 
mainstream gender rights, Non-discriminaton against women in general, and 
particularly with respect to property, land and housing nights, as dealt with by 
the UDHR, ICESCR, ICCPR and other treaties, CEDAW (1979) calls for 
equal rights in owning and adminstering property without discrimination 
(Article 15) and “equal treatment in land and agrarian reform’ (Article 14 (2) 
(y)). Atticle 14.2 (h) forbids discrimination against women in their enjoyment of 
‘adequate living conditions, particularly in relation to housing”. CEDAW'S 
appeoach to women’s access to property is wide-ranging and includes non= 
discrimination in Article 1, ay well as the proactive clauses in Arocle 13 pointing 
to women's equal rights to credit, and access to property for rural women. 
CEDAW provides that within the family both spouses have equal rights in the 
‘ownership, acquisition, management, administration, enjoyment and disposition 
oF property” (Article 16), 

The above property rights have been elaborated by vanous human nights 
bodies and ypecialist agencies such as the CEDAW committee and the UNCHS. 
‘The latter, through ws Resoluson 19/16 on Women’s Role and Righty in 
Hunan Settlements Development and Slum Upgrading (9 May 2003) 1s alo 
reflected in UN-HABITAT’s gender-mainstreaming approach to land and 
housing righty, These efforts ar standard setting emerge from other sources such 
as the UN General Awembly on rural women (Resolutions 48/109 (1994), 
50/165 (1996), 52/93 (1998)), the UN Commision on Human Rights 
(Resolusions 2000/13, 2001/34, 2002/49 and 2003/22 on Women’s Equal 
‘Ownership of, Access to and Control Over Land and the Equal Rights to Own 
Property and ¢o Adequate Housing); the UN Sub-Commuission on the Promo- 
tion and Protection of Human Rights (Revolutions 1997/19 and 1998/15 on 
“Women and the Right to Land, Property and Adequate Housing’) and the UN 
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Commision on the Sarus of Women (Resolution 42/1 on "Human Rights 
and Land Rights Discrimination’ (1998)). Internanional conferences have also 
highlighted the need to address women’s property nights The 1995 Be 
Platform for Acton pointed to legistive and administrative reforms to ensure 
gender equality in access to Land, sneluckng mhertance and ownership rights 
(paragraph G61 (b)). Principle 20 of the 1992 Rio Declaration emphasizes 
women’s ‘vital role in environmental management and development’, and 
towards “sustainable development’, The right to participation in land manage~ 
ment is implicit in the Convention on Biological Diversity (paragraph 13) 
signed by 150 government leaders at the 1992 Rio Earth Summit, as it is in the 
1994 Convention 1 Combat Desertification (Arnicles 5, 10 and 19), Similarly, 
the 1996 Rome Word Food Summit Pln of Acton affirms the objective of 
ensuring gender equality and women’s empowerment (Objective 1.3) and ‘equal 
acces to and control over productive resources including credit, land and 
water’, 

A widely discused problem regarding the implementation af CEDAW has 
been the extensive reservations (allowing them to opt our of specific provisions) 
centered by Muslim stares (Artz 1990; 218-21), OF the thiny-odd OIC states 
which have ratified the convention (just over half che OIC menibers), the treaty 
reservations entered by a dozen states in the name of Islamic principley have 
xeverely restricted the application of CEDAW provisions. In particular, caveats 
have been directed against Article 16 which stipulates equality of the sexes in 
marriage and family matters (Khaliq 195). Mayer (1999b: 106), like others, 
rightly concludes that evolving political contingencies and not Islamic beliefs 
determine most Maslirn states’ CEDAW reservations. Several NGOs in the 
Muslim world have called for the reservations to be Kted (CIHRS 1996) 
Muslim women ~ unmarned, mamied, divorced or widowed — have extensive 
rights to property under Islamic law and human rights. They powess indepen= 
dent legal, economic and spiritual identity, supported by Quranic injunctions 
which facitate acces to land. The UIDHR’Ss provisions on property and land 
Fights yencrally support the tights of women. For example, Article 6 refery to 
‘everyone’, clarified to include “both the male and female sexes’, but equal 
Fights are not expheit and the UIDHR speaks only of “impermisible dise 
crimination’ (Article 3) and refers ty “nights of married women’ (Article 20), 
scemingly excluding others (Halim 1994: 416). As will be argued in devail in 
the following chapters, there are particular difficulties in terms of both fixed 
Ixlamic inheritance ruler and the prevalence of patriarchal or gender 
deprecating practices in the name of Islam, but it is clearly possible to develop a 
far more gender-egalitarian Wamic approach to women's property rights 
through (liad 

Children’s access to land and housing is often ignored on the assumption that 
the family will provide housing security and that property rights are almost 
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exclusively an adult concem. The gap in the study of children’s rights to land is 
particularly true in the context of Muslim countnes. However, conflict, dis- 
placement and epidemics such as HIV/AIDS (Lim 2003), not just orphanhood 
and broken families, are some of the siraanons where the aswumed protective 
layer of family suppost and housing evaporates. This is equally true of condibons 
for children im Muslim countries. The UN Sub-Commision on the Promotion 
and Protection of Human Righty in its Resolution 1994/8 on ‘Children and the 
Right w Adequate Housing’, identified the serious nature and extent af che 
problem, with ever-growing number of children living on the streets and in 
slums. 

The 1989 Convention on the Rights of the Child is the most widely ratified 
human rights treaty (only the United States of America and Somalia have not 
ratified it). For several Muslim governments which participated in the drafting 
‘of the CRC it was to be an entry pomt into the international human rights 
system (Johnson 1992; 133; Lelilane 1995: 34). In signing up to the CR, the 
Mastin states were in fact recognizing civil and political rights alongside socio~ 
economic and cultural rights rejected in other treaties. At least twenty Mustine 
countries who had signed neither the IOCPR nor the ICESCR became parties 
t the CRE, With the endonement of several childecentred guarantees the 
child was privileged over the adult, since the formal acknowledgement of 
corresponding rights for adults had often been withheld. Muslim countries also 
registered a number of reservations or declarations, generally in the name of 
Islam, while signing wp to the CRC (Schabas 1997: 79-112). However, a 
majority among them entered no reservations at all, Muslim responses have been 
neither unitied nor consistent with regard to specific provisions. 

The CRC calls for non-interference with the child's ‘privacy, family, home 
‘or correspondence’ in Article 16 (1), alongside support an the provision of 
nutrition, clothing and housing’ in Ardcle 27 (8). This has to been seen in the 
context of the guiding CRE principles: the right to pon-diserimination (Arucle 
2); the night of the child to have his/her best interests as a primary consideranon 
(Article 3); the right to life; the right to survival and development (Article 6); 
and the night to have his/her views respected (Article 12) (see Sait 2018: 57-8), 
Vans Bueren argues that the strength of the Convention lies in “promoting an 
ethos of both cultural plueality and universalism... fr doey not want to promote 
a single fixed universal image of elildhood, Yee it does want to promote 
Univeral opportunities for children’ (van Bueren 1995: 19 Sai 2004), ‘The 
pragmatic way to achieve normative consensus, An-Nast (1994: 62-81) argues, 
is through procedural universality where dhe dynamic interplay between 
changing Islamic folk models and intemanional standard is heard through 
internal discourse and crow-cultural dialogue. Minium safeguards, he argues 
further, protect the best interest of the child from the abuse of dhe cultural 
rump card. 
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‘The Cairo Declaration (in Article 7) deals with the rights of he child chus: 


As feom the moment of birth. every child has rights dae from the patents, society 
gate to be accorded proper nuning, education and matenal, hygenic and 
care Both the foctus and the mother nunt be protected and accorded ypecial 


The UIDHR, too, contains sevenl references to child nights and reyponsi~ 
bilities, including inheritance, but does not specifically deal with access to land. 
However, there are extensive Iaenic property rights of orphans and to a Jewer 
degree grandehildeen, which will be discussed im the next chapter. The Qur'an is 
replete with references such as "Do not amper with the property of orphans, 
but strive to smprove thet loc until they reach maturity” (Quran 6: 152). As Sait 
(2000) argues, afier pointing out the substantial potential in Islamic sources for 
enhancing child nghts: ‘Without an endeavour to engage with internal Islamic 
discourses, the battle for internanional chiki rights standards under the CRE for 
Muslim children, or those living under Muslim laws, stands seriously come 
promised.” 

Generally, the international community has struggled to define the concept of 
minorities, but it is agreed that they iclide nanonal, ethnic, religions and 
linguistic minorities (Thornberry 1993), The international human nights standards 
relating to the lind rights of minorities are extensive, following from the general 
principle of non-discrimination which is a feature of all instraments, This ix 
elaborated by the 1965 Intemabonal Convention on the Elimination of all 
Forms of Racial Discrimination (CERD), which in Article 5 enshnines the nights 
Of ininorities 40 inhent and own property 4s well as the right to housing. fn 
particular, the Eeonomic and Social Council (ECOSOC) (Resolution 2004/22) 
and the UN Commision on Human Rights (Resolunons 1998/21, 1999/21, 
2000/14, 2001/10, 2002/15. and 2002/1, 2002/15) have lad considerable 
emphasis on the land rights of indigenous people. These emerge more fully as 
binding obligations in the Convention (No. 169) concerning Indigenous and 
Tribal Peoples int Independent Countries 

‘One of the general concems about a faith-based ideology such as Islara is the 
rights of minonties, whether they are non-Muslims or minonty Muslim groups 
Within dominant Islamic areas (Bielefekie 1995, An-Naim 1990; Mayer 199%a) 
This 1s particularly relevant because minority status not only creates marginality 
burt can add further risks to the status of women, children, displaced or disabled 
people, or individuals of particular sexual onentation. Foreed evictions are more 
likely to target the minority, paricularly the poor who are often voreeles. Yet 
tmany Muslim writers such as Dot (197; 246) refer to non-Muslin minonioey or 
dhimmis (he “protected” or “eovenanted” people) who live an an Islamic state ay 
“guaranteed irrevocable protection of their life, property and honour exactly like 
that of @ Musliny’. The UIDHR. and the Cairo Declaration point to Islam as the 
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sole validating source, trumping other human rghts authorities. At the same 
time, the UIDHR relies on several Qur'anic principles such as verses 2: 256; 5: 
42-3 and 5: 47, to deelare in Arncle 10, in relation to minority rights: 
a) The Quranic principle “There is no compulsion in religion’ shall govern the 
religious nights of nom-Mushm minontis. 
bh) Ina Moshe country religious minorities shall have the choice to be governed in 
respect of thetr vil and personal matters by Ishanic Law. or by their own lave, 


‘The recognition of religions pluralism within Islam is traced back to the 
Prophet when he established the first Ishinuic state in Medina on the basis of the 
Covenant of Medina, a Jewish~Mushim agreement, which extended ta religious 
minontics the rights that are guaranteed fo them in the Quart, Nou-Muslims 
are entitled ¢0 acquire, enjoy, manage and alienate land just as Muslims, but in 
classical mes they had a higher tax to pay, jizya, in lieu of both their exemp- 
from military duty and sakur (Hamidullah 1997: paragraph 210), However, 
while the tolerance and rights of non-Mushin minorities under Muslin rule is 
widely acknowledged by most histonans, the religious zeal of particular indivi~ 
duals and communities has had an adverse impact on acces to full lind rights of 
non-Muslims and Muslim minonties in some contexts. But, from Palestine, 
where Christians poses equal property rights, to Malaysia, where Christians, 
Buddhists and Hindus are all equal citizens of the country, there are sterling 
examples of equal rights in Muslim societies, Nevertheless, a clearer reading of 
Islamic law could pave the way for enhanced minority rights to land, property 
and housing. 

Migrants and the displaced are among these moxt defencelews against arbitrary 
deprivation of property, forced evictions or exclusion from access to housing. 
Refugees are those teeing persecution an the grounds of race, religion, 
nationality, political opinion or social group (Goodwin-Gill 1996), In some 
countries, they are ‘warchoused’ with limited nights in carps that sum out to be 
almost permanent. Their situation is particularly precarious iny countries where 
they are defined as ‘illegal immigrants” and perceived as threats to the security, 
stability, culture oF economic well-being of the host country, leading to their 
destitution (Nichobon and ‘Twomey 197%), Article 21 of the 1951 Convention 
relating to the Status of Refugees posits treatment regarding access to housing 
which is as favourable as posible, Article 13 cally for sights “as regards the 
acquisition of movable and immovable property and other nghts pertaining 
thereto, and 1 leases and other contracts relating 9 movable and inymovable 
property’. Equitable housing. land and property rights, although not dealt with 
in the CSR, are a crucial component of the search for “durable solutions’ such a 
voluntary return, integration within the host stare or felocasion in a third 
country. Indeed, land, housing and property rights i post-conflict situations are 
an integral part of reconstruction and recencilianon. 
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Implementing Land, Property and Housing Rights 


‘Muslim states are bound by human rights treaties, when and to the extent that 
they have been ratified. They also subscribe to international human rights 
standatds simply by virtue of being members of the United Nations. In the 
preceding sections, reference has been made to the role of the UN organs as 
‘well av its specialist human rights agencies in promoting and protecting land, 
property and housing rights. Those are “soft law’ principles adopted by the 
human rights bodies of the UN, including the UN Human Raghts Commission, 
‘These range from the 1986 UN Declaration on Development to the 2000 UN 
Millennium Declaration leading to the Millennium Development Goals. An 
example is the 19% Istanbul Declaration and the Habitat Agenda, which 
constitute the framework for realizing land and housing nights, Apart from 
providing international norms, the Habitat Agenda (see paragraph 61) also 
clanfies the obligations of states and stakeholders in achieving those objectives. 
For example, it creates obhgabons for governments to generate conditions in 
terms of which these objectives can realistically be reached. 

Land, housing and property sights straddle civil and poliical nights (referred 
to as fint generation nights because they are well developed), socio-economic 
rights (referred to as second yencration rights), as well as collective rights (the 
‘emerging third generation of rights). Civil and pohtical nghts are predicated on 
principles such as fair and equal treatment, justice and political freedom, and 
protection from abuses of power, Both the right to propery and non- 
interference (negated where there are expropriation or forced evietions) are 
civil and political property nights. Righty to property, housing and Land are also 
subsumed within the socio-economic and cultural rights to an adequate standard 
of living, and have to be read alongside the night to development, freedom from 
hunger and the nights to health and education. Ax such, land mghts cannot be 
seen in isolation oF in the abstract, but are part of the interdependent and 
indivisble human rights regime, where the fulfilment of lind rights is dependent 
on the existence of a broad range of other rights. 

‘The state has two types of obligations with respect to land nmghts. First, there 
are negative obligations: 1 1s t0 abstain from interfering 10 che enjoyment of 
rights while at the same time recognizing and protecting them, Second, there 
are positive obligations: the dury to provide and protect and nights, which 
require state intervention. Some commentators take the view that socio 
‘economic rights are not really “nights” but merely aspirations, due to the lack of 
‘enforceable remedies, which can be found in relation to civil and political rights 
However, 4s Higgins (1994: 100) points out, 'a nght is just ax much a righe if its 
implementation requires positive steps rather than, negative absunence. More- 
‘over, the concept of positive duties is increasingly becoming part and parcel of 
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invelving NGOs and experts to deal with the obfuscated and imprecise nature 
of most of the rights it is t monitor (Alston 1991). The Committee has been 
able to come up with “General Comments’ sich as the influential statements on 
housing rights and foreed evicnon (see for example ICESCR, General 
Comments 4 and 7). It has clanitied the nature of States Parties’ obligations 
under the Covenant, pointing out vanous obligations which are of immediate 
cffect. It has abo highlighted a minimum core of obligiions incumbent on 
States Parties and the absence of satisfaction which would lead to a prima fate 
agumption that the state concerned is failing to discharge it» obligations under 
the Covenant (Eide 1989 68). The ICESCR has gone beyond looking for the 
existence of legislative, judicial, administrative or other measures and is seeking 
realistic results. Another feature of the work of die ICESCR Comnnittee is its 
receptivity to NGO reports, which hay Jed to. its aking action on housing 
tights, for example with respect to mass evictions of squatters (Craven 1995: 
72-3). 

Implementation of human righty norms takes places at the international, 
regional and domestic levels. Given the spread of Muslim communities across 
the world, several regional human rights frameworks are implicated. Ax the 
Vienna Declaration and Programme of Action adopted by the World Gonfer= 
ence on Human Rights (1993; paragraph 37) notes, such regional “arrangements 
play a fundamental role 0 promoting and protecting human rights, although 
several Mushm counties, pamicularly in Avia, are located in parts of the globe 
without such standards and monitoring mechanisms’ (Ghat 1998), The Inter~ 
American Convention on Human Rughts, ratified by over 25 counties, has 
extensive rights to peoperty enumerated in Article 21, which since 1979 have 
been enforced by an Inter-American Human Rights Court, Simulatly, the Euro~ 
pean Convention on Human Rights has 4 relanvely well-developed property 
Fighb jurisprudence (Coban 2004), with the European Court of Human Rughts 
enforcing Article | af Protocol 1 specifying the right to property. While the 
Inter-American and European Conventions are relevant for Manlim minorities 
living in their regions, Turkey 1s the only Muslim country to have signed the 
European Convention, making if subject to the jurisdiction of the Exropean 
Court on Human Rights 

‘The 1981 African Charter on Human and Peoples’ Rights deserves closer 
‘examination, since 10 of the 22 member states of the League of Arab States are 
alo African, of which Algeria, the Comores Islands, Dytboun, Egypt. Libya, 
Mauritania, Somalia, Sudant and Tunisia are party to the Aftican Charter and 
bound by its provisions, The African Charter (which entered into force in 1986) 
represents a convergence of intemaponal standards and distinctive Afican exper 
ence and values (Welch and Meltzer 1984). tn fact, the addition of “People” tn its 
title reflects ant emphasis on socio-economic and cultural rights — collective rights 
a well as individual duties ~ ansing out of crow-cultural perspectives and the 
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diversity of the continent. Land is a highly significant matter im most party of 
Africa, where there is still great dependence on agriculture. The legacy of 
colonialism and its impact on landholding patterns, erosion of the land nghts of 
indigenous people, displacement due to civil war and conflict, rapid urbanization 
and environmental and health challenges are some of the land issues. Article 14 
of the African Charter spells out a guaranteed right to property, which ‘may 
only be encroached upon in the uterest of public need or in the general interest 
of the community and in accordance with the provisions of appropriate laws’. 
The Charter ako awerts the right to dispose of wealth freely and offers 
protection to the property of the dispossesed (Article 21). However, it makes 
no specific mention of the right to adequate housing, 

While the distinctive approach of the African Charter to human rights has 
been debated, the biggest concem was an inadequate monitoring mechanism fie 
implementation of Charter rights. The impact of the Charter on Affican hunan 
rights records, considered minimal until recently, was ascribed to limited political 
will and resources (Evans and Murray 20402) and a relatively weak compliance 
mechanism in the Affican Commission on Human and People’s Rights, created 
under the Charter to supervise State Parties’ compliance, However, the Con= 
sututive Act of the African Union (AU), replacing the Organization of African 
Unity (AU) in July 2002, specifically upgraded human rights, the promotion 
of the rule of law and good governance as priorities. This has received impetus 
from the Africin Courr of Haman and Peoples” Rights, ereated by a protocol to 
the African Charter, which came into force on 24 January 2004. This paves the 
way fir greater enforcement of human rights at the reysonal level, and wall have 
an impact _on Muslim countries and communities in Africa, supplementing 
international human rights standards 

The League of Arab States have found consensus on a regional human 
rights treaty difficult to achieve. In the past, sts Language of human rights has 
been almost exclusively directed externally at the Israel human rights 
wiolations against the Palestinians. The 1971 draft human rights treaty by a 
committee of experts was not well received and was reworked in 1983, but 
many states felt that the Caine Dechranon on Human Rights achieved the 
purpose, even though the Declaration was neither specific to Araby states nor 
binding. In 19%, the Amb League did adopt the Arab Charter on Human 
Rights amidst objections from seven states but ultimately only one country = 
Iraq ~ signed it Since 2002, however, in coordination with the United 
Nations Office of the High Commissioner for Human Rughts, the League hav 
moved to modemize the Arab Charter on Human Rights. Comments and 
suggestions received from Arab states, with the participation of legal and 
human nights experts, have informed this process ‘in line with international 
standards of human rights and remove any inconsistency therewith” (Amnesty 
200M), 


we 


Islamic Human Rights and Land 

After several drafting sessions, the Standing Committee for Human Rights 
prepared a new draft Charter on Human Rights. The sxteenth meeting of the 
League of Arab States at Tunis on 22-23 May 2004 recognized the significance 
of human rights in politically imperative terms and adopted the revised Charter. 
‘The League did this in dhe context of highlighting the plight of Palestinians and 
the territorial integrity of frag, Syria, Sudan and Sorashis, Ie mitiated ‘the process 
of reform and modernization in the Arab world, to keep pace with the rapid 
world changes, by consolidating the democratic practice’, In particular, it 
announced the adoption of the Revised Arab Human Rights Charter thus: 

{We} reaffirm our states’ commitment to the humanitinan principles and the noble 

values of human nights in thew comprehensive and interdependent dimensions, to 

the provisions of the various international conventions and charters, and to the An 

‘Human Rights Charmer adopeed by the Turi Sumunit, as well as to the reinforce 

ment of the freedom of exprewion, thought and belief and to the guarantee af the 

independence of the judiciary. 
‘The Arab Charter on Haman Rights has been ratified by a number of countries 
in the Arab world, including Tunisia, Morocco, Saudi Arabia and Palestine. The 
Charter in its preamble reaffirms 

the principles of the Charter of the United Nations, the Univeral Declaration of 

Human Rights and the provisions of the wo Intemational Covenants on ervil and 

political rights and on economic, soctal and caltural rights, and the Cairo: Dechrtion 

‘an Huan: Rughes on Isher. 

Land and housing rights in the Arab Charver bear a striking resemblance t0 
those in international human rights treaties and, despite criticisms of the scope of 
several provisions (Amnesty 2004; Human Rughts First 2004; Intermanonal 
Corunision of Jurists 2003), the Charter’s sopalanons on land nghty are not 
controversial, For example, in Article $8 the Charter emphasizes that 


Every person has the right 19 am adequate standard of fiving for hinwelf and his 
family, that enwures ther well-being snd. 4 decent life, including food, clothings, 
housing, services and the night 1 « healthy environment. The States’ Parnes shall 
take the necesary meaores commensurate with their rewurces to guarantee theve 
righes, 


Article 21 establishes 4 person's right to be protected from “onlawful anterference 
with his privacy, family, home or correspondence” 

‘The mere elaboranon of these nghts is not sufficient, unless it backed up by 
enhanced space for eivil society, as well as greater judicial autoneny in protect 
ing these nghts. The NGOs in the region have played a significant role 
promoting human nights and standard setting. for example through the 
Caabhnea Decheation of the Amb Homan Rights Movement (1999) and dhe 
Beieut Declaration on the Protection of Hunan Rights in the Anib World 
(2003), ‘There is ate opportunity for organizations such as the Eeonoaie and 
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Social Commission for Western Asia (ESCWA), established originally im 1973 but 
working with its expanded mandate in accordance with Economic and Social 
‘Council resolucion 1985/69 of 26 July 1985, to stimulate further development 
and rights protection in the region. However, the legitimacy of human rights as a 
movement will be judged through their cxpacity w address the issues which 
people feel are prionties ~ from the Arab-Israeli dispute to the need for greater 
democratization and freedosn, 


Conclusions 


The relationship between Ilamic and intemaponal human nights concepoons 
has offen beew cast as dichotomous and incompauble. Universalits fear that 
yielding to Iamic discourses could unravel the tentative and hard-fought con- 
sensus over human rights. Inlamuc cultural relatives debunk the novon of 
interactional human nights standard) erumping faith-based oman rghes 
perspectives, and query both the leystimacy and agenda of the moder human 
nights movement. However, there is a vilant internal debate in Muslim 
societies regarding the role of human nights and several efforts at reconciling the 
differences are evident. While tntemational human nyhty may be taken to 
reflect the general aspirations of all people, it would be beneficial to engage with 
the range of Islimic voices in order to generate authentic and durable human 
Tights implementation strategies This 6 unportant since some of the Isanuic 
dissent 1s Largely rhetorical, and develops in response to the perception that the 
‘West seeks to impose its values oo Mush socictics and produces negative 
stereotypes of slams, In the long ran wal dialogue over how to 
secure nights could help render the human rights movement more inclusive and 
effective. Secular human rights and religion should not be presented ay mutually 
exclusive choices for people of faith. Instead, religious practice can provide a 
momentuny towards human nights activism as people move from structures of 
oppression te strategies of liberation. 

Given the clasical peiod of the formulation of INamic bw, it is not 
surprising that there is some divergence from intemagonal human nights formu= 
lations on civil and pohtical fights standards, but Islam has strong foundations in 
socio-economic rights It is therefore not surprising. either, that all the major 
human rights documenty = UIDHR, the Cairo Declaeation and the Arb 
Charter ~ support extensive property nights, and that Islamic human rights with 
respect to land have the potential to enrich universal human rights implemen- 
anon, However, there is, as yet, no broad consensus, and norms relating 10 
land, property and housing rights are easier wo establish than co. implement or 
enforce. Islamic homan ght. documents such as the UIDHR and Cairo 
Declration do not bind Muslin states, nor do they provide enforcement 
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mechanisms. On the other hand, a number of Mushm countnes have signed 
international human sights treaties providing clear principles relating to land, 
property and housing rights, and should be held to account, just ike other states, 
‘over their obligations. These includes parmeypaon in the treaty-monitoring 
process, particularly through the timely submission of periodic reports. While 
some states have entered reservations with regard to provisions in several 
treaties, there are none specifically relating to land, property or housing rights. 

States, while agreeing with land rights principles in general, appear to take a 
view that their obligations with respect to secunty of tenure and access to land 
are limited and incremental, and can be justified on the basis of limited resources. 
However, there are clearly basic principles such as non-diserimination, as well as 
‘equal access, which are part of minimum core obligations, some of which are 
immediate and evaluated on the basis of revults rather than conduct. Muslim 
states, just like other states, nced to work towards prioritizing and realizing thexe 
rights through legsbative, administrative. judicial, policy and other measures. 
Islamic human rights conceive a proactive tole for the state in realizing adequate 
standaeds of living, of which land nights are an important component, While the 
state bears primary responsibility with respect to realization of land rights, 1 is 
equally important to involve all stakeholders in the proces. One of the reasons 
why land rights have filtered, in Muslim as in other countries, has been the lack 
‘of space for civil society te articulate its concems or input into policy responses. 
‘A top-down, state-driven approach will not work ay satisfactorily asa broader 
consultanve and participatory initiative involving all sections and interests, 
especially in the face of problems such as forced evictions and discrimination 
{against vanious vulnerable sections af society. There ts abo scope for improved 
facilitation of land rights through participation in regional development and 
human nights frameworks. particularly sn sharing best practice. Regional bodies 
such as ESCWA have a significant role in the promotion, standard setting. and 
protection of land rights in the Mushim world 

The one exceptional departure by Islamic human rights from international 
standards with respect to Lind, property and hearing rights is with respect to 
wotnen’s equal rights to Land, with equal acces to Land being the preferred 
Language. However, as has been pointed out, Isamic kind nghts are extended 10 
specific categories, including women as well av children, mniggants atid minorities, 
In the following two chapters the ghts of women with respect fo property 
Within the Islamic framework are the focus of exploration, with attention te 
their apparently unequal position regarding inheritance. It will be argued that 
women's property rights should be addresedt holistically, ay part of a compen- 
satory framework. It will also be argued that there ix considerable scope for 
sing itihad to elaborate on blnue principles regarding women’s access to land 
and security of tenure. For women and mare generally. the Ilamization of the 
human rights initistive could be seized upon as an opportunity 16 reopen andl 
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Any penon contemplating death and comidering the future distribution of his or 
hee property will place in the bukince # whole range of factors, which wil be 
specific to hit of her personal, family and social circumstances... In Mastin 
societies, 4 person's ability to muke wuch calculations i frustrated, in theory, by the 
compubdry Isunic inheritance rules chat impose substantial constaints upon tbe 
freedom af a person... uo determine the devolotion of his property, (Powers 1999 
1167) 


Inhentance is offen treated as marginal to general debates and policy formanon 
concerning land rights, security of tenure and land reform, However, inheri= 
tance is one of the commonest ways of acquiring land or accew to land, 
particularly in the Muslim world. In Muslin socieues generally, irrespective of 
the specific faith of the Muslims concerned, inhestance niles are derived from 
religious sources for the division of an individual's property upon death, Islamic 
inhentance rules are deeply embedded in popular consciousness and a source of 
pride because of their particularly close asiocianon with the Qur'an, surpasing 
in this pertaps any other arca of law, The divinely revealed guidance (Quran 2: 
180, 2) 240, 4o 7-9, de DD de 12, de 19633, de 176 and 5: 105-8) of inheritance: 
1s amongst the most detailed areas of Islamic law. This field of law hay 
developed through interpretation by the various schools of Islamic juris- 
prudence aver centuries, both Sunn and Shi'a, While moder reforns and 
‘changes have influenced several fields of Islamic law, the structure determining 
inhentance has been one of the enduring legacies of clawical Islamic liw or the 
Shari'a, 

Under Islamic lav, specific fractional shares of the estate are distributed — 
after payment of debts and legacies ~ to certain defined heirs, ‘sharers’, sams, 
daughters, a ther, » mother or spouse and, an the absence of children, siblings. 
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remarkably inclusive, since estates are distributed across a wide range of imme- 
diate, near and distant relatives ~ depending on the closeness of kinship in 
relation to the deceased. Finally, legitimate claimants cannot be disinhenited, oF 
their shares altered, by means of a will or other methods. 

Far from invoking a set of arbitrary proportions for property division, the 
Islamic inheritance rules seck to support a conscious socio-economic religious 
ideology. They ensure that a range of family members are able to access property, 
thereby reflecting the need to muintain cobesivenes of the extended as opposed 
to the immediate fanuly, Moreover, it ensures that legal entitlements to. property: 
are not conditional on the vagaries of relationships but rather can be amerted as 
faghts which cannot be withdrawn. Despite the apparent fixity of rales, there are 
also a set of pragmatic pnnciples which ensure that the rulex function within the 
wider practical context of social welfare and effective use of property ~ which 
we refer to as Islamic inbeotance "systems’, Finally. the inheritance rules have to 
be read alongside the bequest provision in the Qur‘an and the insitucion of the 
uagf which encourage Muslims, as an act of piety, to provide for needy and poor 
relatives. 

A clover reading of the Iamic inheritance scheme, when considered beude 
other Islamic institutions such as wagf and sakar, shows that “the institution of 
inheritance plays 2 major role in providing distributive justice’ (Sahibzada 1997), 
Ferchiow (1985, quoted in Cotula 2002) found in a study of Tunisian villages 
that inheritance accounted for over 70 per cent of land acquisitions, Such is the 
impact of the Isamic inheritance principles on social structures that Isawi notes 
this was one of the major factors frustrating "the development of a strong 
bourgeonic which could generate the equivalent of European capitalism’ (Issawi 
1984: 32). Feudalism, which prevailed in many Islamic yocienes, was custornary 
and not religious in it origins. Alehough there is no ceiling on the quantum of 
property an individual could acquire through legitimate means, the distbutive 
aypeet af the rules alse supports another facet of Islamic property law, namely 
the injunction against hoarding and excessive accumulation of wealth in the 
hands of one individual 

Adherence to inheritance rules 6 not only symbolically important but also a 
serious rnatter of religious ethics and consequences, as exemplified by the 
Quranic verses which stipalate that those whe appropriate the property of 
‘orphans fice hellfire (Qur'an 4: 10). The Ishanwe inheritance principles emerge 
from the dualism of the concept of INantic property. Property ownership is both 
a legitimate individual right and at the same time accountable to God and to be 
wed and transferred on the busis of Iulansic principles. Thus property ts a part of 
personal law but it also serves several purposes which are public or commmuni« 
arian in nature, A whole range of actors, from politicians to legal officials to 
ordinary men and women on the street, are implicated 4" ensuring the meegnty 
and dynamistn of the Islamic inheritance system 
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Where the deceased dies with no descendants or siblings and the parents are the 
‘only heirs, the mother will receive one-third of the estate. The father will 
receive the remainder of the estate as the nearest male relative. However, the 
mother’s share is reduced 0 one-sixth where the deceased has no children, but 
has siblings. 

There are many combinations of surviving relations of the deceased that can 
arise. Every case is not dealt with directly in the Qur’anic verses. It is on matters 
where the Quran gives no direct instruction that Sunni and Shi'a have 
established different methods for the allocation of shares, While it is not 
intended here to discuss the minor yanations that exist between the vanous 
schools of juriyprudence within the Sunni or Shi'a sects, there are some basic 
differences. If, for instance, a mane dies leaving a wife and both his parents, the 
Sunni scheme of shares will give one-quarter of the estate to the wife, one-third 
to the mother and the remainder (five-tweltths) to the father as the nearest male 
relative, Under the Shi'a system of allocation, the wife would receive one~ 
quarter of the estate, but the remainder would be divided between the mother 
(one-third) and the father (two-thirds). In other words. the mother will receive 
one-quarter of the orginal estate and the father will receive half of the orginal 
estate, 

Defining the precise rights of siblings has abo proved to be difficult, for the 
Qur'an only directly mentions siblings as heies where no children exist, Again, 
Sunni and Shi'a have approached the matter differently, particularly where the 
decewed leaves a daughter but not a sou. For example, if 4 nian dies leaving a 
wife, one daughter and a brother, according to the Quranic verses the daughter 
should receive one-half and the wife one-cighth, However, there is no clear 
instruction as to the destination of the surplus. Under Sunni principles the 
remaining thrce-cighths of the estate will go the nearest male agnate, namely the 
brother, However, Shi'as would allocate the surplus to the daughter, 

There ate instances where an applicanon of the compubory rules gives rise not 
to a surplus thar needs to be allocated, but a deficit In other words, the estate 
will be insufficient 40 provide the prescribed shares. Such a problem would anse 
if man died leaving both bis parents alive, as well as a wife and two daughters. 
Each of his parents would be entitled to one-sixth of his estate (one=third in 
total), his daughters would be entitled to twoothinds of the extate to. share 
between them, but his wife would abo be entitled to one-eighth of the estate 
Within the Shi'a legal code, the wife would be paid first and the remainder of 
the estate divided in the appropnate shares between the parents and the 
daughters. The Sunnt schools of jurisprudence, on the other hand, solve the 
difficulty by rectucing all the shares proporionately. (Given these complexities, 
it is interesting to note the not altogether surprising, development of veveral 
software packages and online calcubtors in ordet to facilitate 4 quick assesment 
of the precise shares in specific eases.) 
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There are some easily perceived porential benefits to a scheme of specified 
shares, as compared with systems of inhertance giving greater apparent legal 
freedom to the testator. The inheritance noles are an integral part of the property 
system within Ishmic lw, which accords men and women separate property 
nights, Inheritance ules which provide women within the family of the 
deceased with their own specific shares, support women's more general rights in 
amie hw to gain, retain and manage their own land and wealth, Women's 
righty in relanon 10 inhentance under the Shan'a signified an improvement 
upon their pre-blamic position and historically stood in marked contrast to the 
leis privileged position of women in the West, until a few decades ago. Despite 
barriers and constraints on women’s acces to inherited land and their lesser 
shires in companson with men, inheritance remains an important source of 
access to land for women, For example, Stauth, who was considering the 
position of women from all social stata of rural village communities in Egypt, 
stated: "Bought land is men’s land, women’s land is inherited’ (1990: 40), 

Compulsory shares may offer the powibibty of reducing fanulial state, sinee 
an individual's behaviour will not affect, except in an extreme circumstance 
such as causing the death of the deceased, lis or het competence to inhent 
However, in practice, where a person feels entitled to a specific share and for 
whatever reason does not receive the expected share, or docs not receive it 
wutliciently quickly, there remain powsibilines for the fuelling of resentments and 
breakdown in family relationships. This may be the cae, as mentioned earlier, 
where the application of the nules leads to fractional shares adding: up to more 
than 100 per cent, and there 1s some readjustment of shares to accommodate the 
apparent deti 

Tawi (1984; 31) argues that che notion of a contract, transferring property 
between parties, “ts 90 central €o Islamic law that many other social relations are 
assimulated into st, as for instance in the payment of money from the husband to 
the wife at the ome of marnage, known as mein or mah, Beyond family 
relations and moneury payments for Bilure to perform certarn ntuals or acts of 
fautt, the extended family is preserved chrough some distnburion of resources 
Yet, the same inheritance share rules = which apply to big or small states, 
residential of commercul property, lnguid assets oF investments = cat lead te 
minute divisions 

Thiy fragmentation of property is particularly, although not exchiuvely, of 
Importance in relation to agncultural land. The system: muy give rise to a land 
parcel involving muny partners in unequal or equal shares, Wahlin. (1994), for 
instance, analysed 126 thrly recene inheritance records within Muslin farnilies in 
villages of the hill country in Jordin, The number of inhentors vaned widely, 
from a angle penon up to 40, with ax average of 7.5. In addition, taken as a 
whole Shari'a law with respect to mhentance legally stitutes and reinforces the 
ruled family, as opposed to the conjugal family, In che more modem 
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context, some commentators and campaigners fi reform have identitied a 
tension or contradicion between the shift towards the socal primacy of the 
nuclear fimily in many communities and the cmphasis on relations with 
‘extended family within Islamic law. 


Inheritance Rules as Part of Wider Islamic Inheritance Systems 


Inheritance systems are shaped by the interplay of competing, alternative and 
overlapping legal and cultural norms. Devolution of land in a number of 
‘Muslin communities takes plice exclusively through the compulsory formula. 
Stauth (1990: 38) gives an example of a village im rural Egypt where nights to 
Jand devolved only in fixed shares. However, these rules are mostly not imple 
mented in a mechanical or abstract manner A vanery of legal tools have 
developed in different contexts to permit individuals to make arrangements for 
the transminsion of property, according to thetr own determination. One obvious 
tool is the ussayw or will, but we have seen that only up to one-thind of an 
individual’s estate can be bequeathed in this manner, with the remaining Iwo= 
thirds devolving according to the compubory rules. Such bequests are optional 
and for a Sunni cannot be made to anyone who 1s entitled te a share under the 
compulory anhentnce rules (Zaid 1986c 12), It should be noted, however, that 
Sha do permit bequests t those enotled to fied shares in certain 
circumstances. If an individual wishes to provide for a non-Muslim relative, it 
must be by means of a bequest and the will also enables yafts to chanty. 

Looking at the chronology of divine revelation through the Quranic verses 
‘over 4 period of years, the Islamic yysrem moved from complete freedom 10 
make bequests (wills) to a restricted and calibrated seheme. The first relevant 
Qur'anic revelation was in Het» stipulanon: “it is prescribed when death 
approaches any of you, if he leaves any goods, that he make a bequest t0 his 
parents and near relatives, ax per rexwonable usage” (Quran 2: 10), This was the 
pre-Islamic practice of free wills bur ane which exchaded women and children 
‘under prevailing social practice. Then came verse 4:7 which abrogated (annulled) 
this earlier verse: "From what is lett by parents and those near related, whether 
the estate 16 small or lange, a determinate share shall be for both men and 
women’. The Que‘ then went on 0 specify the shares (see, for example, 
Qur'an 2:11) 

The relationship beeween bequests in wills and inheritance hay been widely 
enviaged ay forming part of an integated system. Logacies provide an oppor= 
tunity for extate planning by the individual who ts able to foresee any anomalies 
ansing out of the operation of the Islamic inberstance mules in his or her specitic 
caye. A debate contunues as ty whether 4 Mash has a duty (fan) to. make a 
bequest or whether it is a highly recommended (wit) or merely 4 praiseworthy 
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(mstahab) act (Zaid 19R6: 13), Some modem legnlanion has viewed the bequest 
asa correctional tool. The Egyptian law, for example, states: 


Ic is necessary for every penon to make a bequest to those near relatives excluded 
from suecesion, wich av the two main lines ascendant or descendent, whether 
‘grandparents or grandchiklren, who hase super agnanc male line, without including 
the daughter's children, (Zand 1986 13) 


Islamic wills have developed an important role with respect to provision for 
particularly vulnerable children. Since a child is deemed ¢o be in existence from 
the point of conception, a chikt im the womb is competent to inhent within 
Islamic law. However, an allegstimate child whose paternity was contested may 
hot inherit from the wife's husband, although that child may inherit from its 
mother and its mother’s family (Nase 2002; 214-17). Adopoon is not 
recognized under the Shari'a, so inheritance through legal adoption into a family 
is not feasible, However, children are raised within Mush families, as part of 
the fanuly, without having a blood relabonship to the other members. It is not 
uncommon for the ‘parent’ contemplating the devolution of thetr property after 
death to seck to provide for such a child. Iris posable to use a will in order to 
benefit such an informally ‘adopted’ child, subject to the legal constraints upon 
an individual's freedom to adjust the distnbution of property by this method, 
such as the injuncnon to confine bequests to one-third of the estate, An 
individual secking to provide for an “adopted child may, therefore, expenence 
diflicultes in finding a suitable legal means ¢0 full all his or her personal wishes 
or obligations with respect to the chiki 

A grandparent muy abo face barners in seeking to provide for an orphaned 
grandchild, An orphaned child may be maintained by a grandparent daring his 
or her lifeume, but ay a nile wall not inbene from that grandparent. Under Isaene 
law an orphaned grandchild cannot step into the shoes of the deceased parent 
and succeed to a parent’s share (Khan 1989: 189-201), Laywh (1994) points ont 
in the context of his study of modern Jerusales that wills are quite frequently 
used to provide for the orphaned grandchild, whe cannot succeed to a parent's 
share because there is no doctrine of representation. Such bequests are relatively 
common and are offen explained in terms of the ‘verse of bequest’ in the 
Quean, which encourages provision for relatives in need. 

While female relatives and spouses are accorded shares, itty the case that male 
relatives are more likely to inherit and to enjoy a greater share of the estate. 
Women may also be regarded, therefore, as inhabuting a vulnerable position 
under the inheritance rules. The limits on the scope of the Iamic will mean 
that it is not necesarly a useful tool in this context. However, this apparent 
legal inequality must also be considered within a wider framework, The differ 
ence in treatment between men and women is usually explained by reference to 
the fet that it is abo a feature of Islamic law that a wife is entitled to 
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maintenance from her husband, in terms of shelter, clothing, food and medical 
care (Qur'an 4: 34), Islamic law places no such corresponding obligation on a 
wife in relation to her husband. A wife is also enntled to receive from her 
husband melr/mahr in consequence of a marriage, Despite the argument that 
women are compensated for theit unequal inheritance shares through such 
‘material obligations on the part of husbands to their wives, problems in realizing, 
this compensatory regime and the apparent foetal paper mequality remain a 
matter of contemporary discussion. It will be argued later that the compensatory 
framework is central to consideration. for the development of authentic 
strategies to enhance Women’s property nights and access to land. It is a matter, 
therefore, for especially detailed exploration in the following chapter which 
focuses in greater depth on women’s nights to property. 


Estate Planning 


‘There are 2 vanety of other legal techniques that a person contemplacing death 
may deploy as a forny of ‘estate planning’, in order to avoid the strictures of the 
compubory inheritance rules. In some contexts there is a strong determination 
to ensure that the management of farmland, o indeed a business, remains under 
the control of the male members of the family, This may be because of a tendency 
to view women as ougiders to their families and villages following mariage, or 
simply because men are regarded, both culturally and legally, ax the providers 
within the funily, The compubory legal norms derived from the Qur'an may be 
readily declared as legitimate by everyone concemed. but to many social actors 
the fragmentation of land, in order to comply with the formula for fractional 
Jivision of an estate, makes neither economic nor social sense. From this 
standpoint it is appropriate w seek methods to avoid leaving the division of 
family wealth to the compulsory fractional shares, while at the same time being 
able to uphold the religious quahty and validity of the rales themselves, 

‘The most obvious tool for estate planning 16 the fib (ifetume transfer or gift) 
and more rarely the establishment of a wugf ahli (fmuly endowment). Islamic law 
recognizes transactions which transfer property from ane individual to another, 
without any payment or exchange of property Jowing in the other direction, 
This simple bibs 46 called a contract im Shan'a law, although it is a contract 
without considernan, without any exchange in money or money's worth, The 
donor may make such 2 gift during his or her lifetime even to someone who 
will be amongst the donor's heirs under the Islamic princaples of fixed shares. It 
is ako posible to make a hfeume aft to someone who does not appear anvongst 
the donor's heirs. These gifts provide, therefore, some opportunities for estate 
planmng for these persons who are concemed about the distribution of their 
property after death. 
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Such mechanisms do nor always enjoy full social legitimacy, yet modern 
Islamic societies have given rise to a propensity towards several kindy of estate 
plinning. The fagmentaon of land in an agnculural context, particularly 
land that is cultivated as opposed to grazed, may be 4 matter of great concer 
to individuals, Wablin (1994) explored patterns of land ownership from 1867 
to 1980 using extensive land records in the province of al-Balga in the Jordan 
hill country where the population is both Musbn and Christian. His evidence 
revealed a practice whereby the most active farming sons in a family acquire 
‘or gain access to more of their father’s land, Thiy practice was carried forward 
in a number of ways. The simplest method was the lifetime transfer of rights 
to land by a father to his chosen son or sons (Wablin 1994: 74). However, a 
lifetime gift leads to the immedute and complete lows of control over the 
property on the part of the donor, which may make this unattractive, Some 
schools of law do permit the donor of a gift to retain use of the property, a8 
opposed to ownership of the property itself, for life (Maliki), or stipulate that 
the recipient should maintain the donor during his or hher lifetime (Hanafi. 
Carroll (2001) diseuses a whole ange of different kinds of lifecime egal 
transfers involving limited interesgs, making use of the distinction in Muslim Law 
between usufruct (profits, benefits of use of a thing) and dhe corpus (the thing 
itsell). As she points out, however, these tools present practical difficulties and 
tend to be expensive fo implement, which may deter many small landowners 
aunt the poor 

The classification of land also affects acces. Land categorized a state ot mii is 
regarded as lying outside the compulsory rules, and its usufruct rights are often 
subject to lifetime transfor. Studies (Mundy 1979; Maher 1974, cited in Badran 
1945: 15) point to rural women under greater prewure as a consequence, OWiNR 
to the landholding patterns and the customary transfer of usufiuct nghes in min 
and from father to sou. There is evidence, for example in Yemen and Morocco, 
tht peasint women are “compensated” for such losses in terms of access to Land, 
This ‘compensation’ ukes the form of penodic gifts of property other than land 
thot a woman receives and/or the fallback secunty that may be provided by her 
‘own family (Badran 1985), Whether such support fully compensates for ex= 
cludon from rights i land will depend very nuich on the particular position of 
the woman in question: 

The tools deployed for estate planning are subject to debate and there may be 
tensions surrounding their use. Social arutudes to such practices as lifetime gifts 
vary and are often determined by women’s status un particular communioes, 
bboth generally and at the sndividual level. Rosen (2000) observed an elderly 
man who entered into a fairly complex arrangement whereby he signed aver his 
properties te hiv sony in return for an unoflicial legal agreement that he would 
have a limited life interest. Rosen recounts that other residents of the village in 
whic this took place were ambivalent about the Islamic quality and narure of 
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this arrangement, although it was regarded as legal. Some commentators regard 
such mechanisms as merely ‘tricks’ which “keep the land from being inherited 
by women’ (Amawi 1996: 151). In many contexts there a 4 strong social 
convention that Land ownenhip is = male preserve and the compulory 
inhentance of women is viewed i terms of channelling land away from her 
paternal funily into that of her husband. 

There are many examples, as in the story recounted by Rosen, of fathers 
sing a lifetime gift, or am adaptanion of hihs, to ensure that land ownership 
remains within their fumily, However, estate-planning techniques may be seen 
48.3 socially acceptable means of mitigating the effects of dhe unequal legal status 
‘of women. with rexpect to inheritance in some Muslim societies. Such 
techniques will be deployed by those who would never deny the inherent 
perfection of the rules determining fixed hes and their shares. These estate~ 
planning methods are atmed at leaning the rules themselves untouched and 
Feillard (1997; 96) quotes a preacher from an influential lama family 1 
Indonewa explaining stich proceses as legally legitimate: “Ishm has ruled the 
question of inheritance in a complete way ... (but) there 1 the posibility of 
sharing: the inheritance while the parents are still alive. Let people do it. But 
after death, God proposes the best solution’. This allows acceptance of the rules 
in principle while aclapting the results to perceived realities, Feillard’s research 
demonstrated that most of the faunilies of her respondents, across # range of 
different social groupings and classes, adopted some “estate planning” tools. They 
were not dominated by che compubory inheritance rules in considering the 
devolution of their property 

Moreover, in the Indonesian context extate planning was regarded widely as 
not only socially legitimate, but also wholly appropriate. Feillard (1997) records 
that fib is vsed in Indonesia as a means of giving girls ‘compensation’ for what 
4s customarily regarded as their diadvantaged position under the compulsory 
amie inheritance nules. Dournant (19%: 7) argues: 

While ity ttue that the hime inbentnce rules governing the tanwiwson of 

property after death are quite detailed and rigadly set, the application of these rules, 

tn reality, was often the at reson for Gmilies and individaal, that as, property 
trammision was often a conscioas and strategic social act, uot an autountic, panive, 
or formulaic process. Thus property was devolved dunng the hfetime of property 
holders through a variety of stratepes wich as marriage. gifts, dowrics and, movt 
ieuporant for our purposes, dhe endewmnent of Gunily (dinud or alli) wayfs ... for the 
benefit of the erulower's descendunty and relarves. 

Legal principles may be manipulated, therefore. both to the benefit and detn- 

ment of women in terms of their property rights and/or in order to concentrate 

‘ownership within the bands one person, or a sinall select group, within a family 

‘Ay indicated by Doumani (1998), another legal strategy for an inividal 
secking to control the devolution of his or her property. in particular to guard 
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against fragmentation of ownership through inheritance rules, is to establish a 
‘waaf ahli. It is a legal mechanism which permits the owner/founder to settle the 
usufruct or income of property for the use of family members as beneficiaries, 
tuntil the extinction of the founder's descendants, whereupon it is diverted to 
charitable purposes. It has considerable advantages over a gift, not Jeast that the 
predominant Hanafi school permits the founder to reserve the benefits of the 
property for the remainder of his or her lifetime. Furthermore, when created to 
take effect upon the death of the founder, the wagf akli can be tevoked or 
changed at any stage wool death, 

The wigf abli remains subject to the established limits on Mushm wills, in that 
the endowment may not exceed one-third of a penon’s asets and cannot 
benefit 2 legal heir without the consent of the other heirs. In many countries 
acrow the Middle East and beyond, the wugf ahi has either been abolished or 
subjected to severe limitations and its use is largely of historical interest 
However, in circumstances where such legal restrictions are not in place, it is 
noteworthy that the wugf ahli continues to be deployed and appears to be 
regarded as a useful tool for estate planning (Layish 1994) 

‘A major source of women’s historic wealth appears to have arisen. from 
beneficial inter wuaf (plural: awgaf) properties. Alo, women have been 
active founders of aeyaf, However, some commentators point fo the use of the 
wagf ahli as a further strategy by which women are disinherited (Amawi 1996) 
Layish (11994) analysed the creation of auyaf in East Jerusalem between 1967 and 
1990, a period during which 90 new settlements were made, of which five~ 
sinths were family endowments. He states that 


{The founders were] in an advanced age-bracker, when people are troubled by 
questions conceming the disposition of their property and their cones, and af 
they are believers, by questions aboot their place in the next work!, Some 30 per 
cent of the founders are women 


With regard to the establishment of awyaf, Layish found a general trond towards 
favouring direct descendants, in contrast to the Islamic inheritance rules. He 
found evidence also of discrimination against daughters in the transmission of 
cntitlement to descendants, evens where the founder was a woman, However, 
Layish also found instances of founders paving preference to a wife over children. 
An additional feature of the augufin Layish’s (1994) study was the quite frequent 
provision for orphaned grandsons and sometimes granddaughters, within the 
male bine. 

Bahaa-Eldin (1999) records that, when working for the legal deparument of 
a bank in Egypt, he encountered many customers with significant wealth who 
could not provide sufficient collateral for a loan ~ not because they lacked 
assets, but simply because they lacked documentary evidence of their owner 
ship of those assets, particularly land, Bahaa-Eldin (1999) notes that Egypt has a 


18 


Inheritance Laws and Systems 


fairly efficient and mature institutional framework for dealing with land 
transfers and land registration, but many assets remain outside the formal 
registration system. He cites two reasons for this lack of engagement with the 
registration process. First, high rates of taxes and fees associated with regis 
tration act as a barricr to many individuals, Second, and far more importantly 
for the purposes of the argument presented here, he states that ‘in view of the 
strict rules governing the distribution of a deceased person's estate in Egyptian 
law ~ with its ongin in Shari'a ~ the distribution is often conducted informally 
and remains unregistered in order to avoid those strict rules’ (Bahaa-Eldin 
1999: 212-13). He goes on to suggest that there is a clear gender dimension to 
this failure to register, since even women’s lewer shares under the inhentance 
rules are ‘resented and avoided". He indicates that in many cases neither the 
death of an orginal tite holder te Land or the redistribution of his estate will be 
notified co the relevant authorities. Land and the distribution of ownership of 
land, therefore, will move out of the official sphere, in order t0 prevent ity 
fragmentation, but with the detrimental effect that it cannot be used as 
collateral for obtaining formal credit 


Post-inheritance Adjustments 


In addition to the legal strategies deployed dunng an individual's lifeame to 
control devolution of his or her property, there are other means by which the 
effects of applying the compubory inheritance rules may be circumvented, after 
the inheritance shares are determined. In 4 process known as consolidation, the 
division of an estare into fractional shares may be followed by a series of sales 
and exchanges designed to reduce the number of co-owner. For instance, a 
daughter of the deceased may exchange her share in land for cash from her 
brother. The compensatory payrsent may be paid, thereby ysving the transaction 
clear legal authority, or it may be ‘a payment on paper’. This latter kind of 
“symbolic’ exchange is linked closely to a further method by which the results of 
applying the compubory Ishimic inheritance decrees are avoided: that is, 
through a person's voluntary renunciation of inheritance rights 

It is women who usually exchange their rights in land for movable property, 
cash or gold, and iis women in the main who decile to give up their fractoual 
shares, particularly in land. Amawi (19%: 157) suggest that "One must always 
keep it mind the difference between law and custo when dealing with 
women in Islam, for often Islam grants them aghits which social custom strips 
away.’ Mundy (1979: 161) has argued that the ‘local customs alluded to... ate 
often described only by a remark to the effeet that “wornen are disinherted"™”. I 
is definitely the case that commentators make similar statements quite frequently 
in a range of different contexts, although perhaps with some brief indication of 
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that management of production and trade, and productive property. remained 
firmly in mule hands, but some women did receive shares in the income, or 
capital sums, even if they had to wait for these payments and often did not 
receive full compensanon. According to Moors (1995: 66), “In such households 
giving daughters, even those who are married, a share in theie father's estate was 
seen as enhancing the status of the family ax a whole,” 

In addition to the processes of consolidanon, there 1 a wideypread practice 
called tunazul whereby a person, typically a woman, may renounce her inheri- 
kance rights, after legal confirmation that she # competent and fully aware of her 
actions (Al-Mahmassami 2003). Though the Islamic mhentance process does not 
conceive of rejection by the benetictanes of their share, over time this hay been 
incorporated into the legal process under the Shari'a. It is an interesting example 
‘of ‘God proposes, Man dispoves’ where pragmatic or socio-cultural consider- 
ations alter the impact of Shar'ia rules, even though they take effect after the 
Shari'a formula is implemented. 

While gender rights advocates are justifiably concemed over women being. 
forced to renounce their limited property rights, the reality may be far more 
complex. It nay be a choice over empowerment through property or through 
enhanced family support. The voluntary renunciation of an inheritance will ake 
place for a range of intricately woven reasons, relating langely to familial polities 
‘or custom. When women renounce thetr inheritance rights, either partially or 
totally, it may be because of their dependence upon a more powerful family 
member, paricularly a brother, or perhaps as part of a bargain or negotiation 
within the family in question. For instance, Agarwal (1994; 260-2) emphasizes 
that women in much of South Asia, both Mushy and Hindu, wall place great 
emphasis on theie need for strong ties with their brothers: ‘If 1 take my 
inheritance, my brothers will forger they have a sister. IFT give it to them, they 
will remember me and tke care of me if | need them’ (Harmann and Boyce 
1983: 92-3, quoted tn Agarwal 1994: 249) 

‘The woman's need of this Gumily tie of support and protection in these con 
texts may be strong, particularly when a woman is widowed. For instance, she 
may try to accew her legal righty and make a claim upon her deceased 
husband's relatives, for her share of ber husband's land or other wealth, A 
brother may be an all-important ally and a representative in any formal or 
informal dispute forum, which 4 woman may Hot be able t enter In South 
‘Asia these needs and ties are connected alo with acces to their family 
(brother's) home, His home may be a safety pet at times of economc, social 
and physical insecurity, with the family home being the only place where a 
‘woman is likely to hove any respite from the monotonous oil of her day-tonday 
life. This is particularly the case where she has mamied out of her village, 
Agarwal (19%) furthice argues that in the conrext of Bangladesh, where access 
to the fimily home is widely regarded as a right, some scholars regard the 
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renunciation of a Woman's nght co inhentance of land as the informal “price” of 
retaining that night 

Renunciation will preserve a woman's kin rebnonships, where accepting 
compensation for relinquishing a share in land will not. Moors (1995: 55) 
recounts the story of a Palestinian woman forced by her husband to claim her 
share of her father’s land, who was given cash for the land by her brothers. Her 
sister, who renounced her own share, retained good relauions with her brothers, 
receiving presents on feast days. The woman who received money as compen= 
sation was cut off by her brothers and lost their affecton; this los led to an 
illnew from which she did not recover, Moors (1995; 35) concluded on the basis 
of discussions with Palestinian women on matters of property that "renouncing 
her inheritance nights is central to the brother=sister relacon’. Cultural norm 
may permit a Woman to make 4 claim upon her brother for support, protection 
or shelter at a difficult pout in her life, However, av Kabeer (1985: 88. 90) 
observed, the reality is that thiy cli more likely to be readily realized af a 
woman his renounced ber share of inhentance, Within Palestinian society 
Moors (1995) suggests a disruption of kinship tes, specifically between a woman 
and her brother/s, is almest inevitable should she fil to renounce her rights. 
Johnson's own analysis of contemporary Palestine (2004: 150) also indicates a 
“widespread phenomenon of women renouncing their share of inheritance i 
order to gaint their brothers’, sons’, or other male relatives’ putative social 
support’, Layish (1997; 355), again with respect to Palestine, explams that 
tanazwl may take place "upon of after the svccesion order by the court, some= 
tames even after the property has been registered in their name in the Land 
Register’ 

Into the explicit and implicit bargaining and negotistion must alo be placed 
cultural notions of whether an action or inaction is ‘shameful’ (Moory 1995). To 
ke a claim upon a brother will detract from the vision of what it is to be a 
‘good sister’ and may ive rise to social censute. In some contexts, the ideology 
‘of puntah may demand also that male kin mediate » woman's social relations 
outside the family, highlighting the need for nurturing emotional nes with a 
brother or another close male relative. To those social pressures that a woman 
may internalize can be added prewure of a different and more chirect nature, 
including threats of violence, which may be brought to bear by some brothers 
and other male relatives upon thetr female kin to forgo their inhentance shares. 
At its most extreme this presure may amount to physical vilence and even 
murder, Sonbel (2003: 190) hay argued thar there is a widespread belief amongst 
Jordanians that "property and inhenitance are at the heart of many honor crimes’, 
“getting nd of a sister (av is the cane in many of these crimes) becomes a means of 
climinating an obstacle to a brother's inheritance’ 

Moors (1995) suggests that, in the Palestinian context, a womtan is less likely 
renounce her share in her mother's estate than her father's estate. In the 
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Nablus tegion this ako means that a woman's property is more likely to: be in 
gold than land. A woman will renounce her share in her father’s land, for the 
sake of her brothers, but is more likely to succeed in any claim upon her 
mother’s wealth, which i largely held in gold jewellery, such as bracelets, 
Furthermore, where a woman has no brothers, she is more likely to make and 
sustain a claim upon her father’s estate, including a claim upon land, than where 
she has one of more brothers. It appears that the sister/brother tie 38 4 central 
kinship relation which women will seek to preserve through renunciation, 
while the cultural and social pressures against making 4 claim are not so great 
onsite that key relationship. Moors (1995) does indicate that widows, within 
the Palestinian contest, offen renounce their shares in their husband’s estate in 
favour of their sons. If her children are young, renunciation on the part of a 
widow is likely fo ensure that the extate remains undivided for a considerable 
period of ume and muy give her day-to-day control over her husband's house 
and land, Renunciation should alo strengthen moral and emotional claims upon 
her sons when they grow up. However, there are few, if any, senilar benefits in 
terms of the adjustment of power relations in the family for the chiklless widow 
or the widow with daughters to justify the voluntary renunciagon of her share 
in the inheritance. 


Legal Reforms to Inheritance Systems 


Logal reforms have led to secularization of the legal systems of the nujority of 
Islamic countries. Penonal sorus/fimily law, which inclades inheritance and 
uvgf, remains within the domain of Shari'a, but here has been extensive 
codification of these Shan's panciples, including inheritance rules, Thew 
Personal Status and Family Codes were drafted at different times and in varied 
political contexts, While aspects of one Code may be modelled upon that of 
another, there are differences and it is important not 6 focus a universalizing 
penpective upan them, However, the legal reforms that have taken place with 
respect to inheritance, within the wider process of codification of Shari'a 
principles in some Islamic countries, limit the main focus of concer to the 
position of adopted children and grandchildren. Nevertheless, the possibalities 
for further changes to iaheritance systems are subject fo intense debate in some 
countries about modifications to family aw and mhetance. A common dispute 
is between, on one hand, those arguing from 4 woman's rights perspective 
‘on the other hand, thoxe who present thei anguments in terms of absolute 
adherence to sacred law, 

Some of this state legislanon has made fairly radical changes to family law and 
the status of women, in terms of departing from strict Shara paneyples, notably 
the Tunisian Peronal Status Code, which dates from the 1950s, and the new 
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Moudawana in Morocco, which was introduced carly in 2004. However, the 
reforms in relation to inheritance are relatively modest. There has been little 
interference with the compulsory rules and daughters continue to enjoy only 
half as much as their brothers from the estate of a parent ~ a cause for concer 
for some women’s onganizauions. Even in Tunisia, women still receive lewer 
shares than their brothers, despite the strengthening of women's mghts and 
position as against more distant male relaGves (Charrad 2001), 

One example of a change in inheritance Law, though subject to jurisie 
debate, which has been widely justified on the basis of the Quranic "vere of 
bequest” aud social practice i the obligatory bequest for orphaned 
grandchildren. The pattern of legal reforms in different countries denves from 
the Egyptian Will Act of 1946, which provides for a mandatory will applied to 
the estate of a grandparent. The mandatory will 1s to benefit the grandchildren 
of a predeceased father of mother in an amount equivalent to the deceased 
parent's share, up to a maximum of one-third of the estate. Ie is an adaptation to 
the structure of the nuclear or conjugal family, which reduces the need for the 
we of lifetime gifts or a will t circumvent che fact that in Shana law an 
omphaned grandchild cannot step into the shoes of a deceased parent and succeed 
to the parent's share of an estate. The obligatory bequest is an innovation 
adopted by several countries, including Tunisia, Morocco, Syria (1953), Kuwait 
(1971), Jordan (1976), lraq (1979), Aleria (1984) and Indonena (1991), 

In Tunisia, the nights of spouses were enhanced to enable them to receive, 
along with the deceased's other dose relatives, part of the surplus after 
distribution according to the rules for factional shares (Charrad 2001; 228-9). 
‘The reform was abo adopted by the more conservative Algenan Family Code 
More radically and distuscrvely, under the Tunisun Personal Status Code the 
inhentance rights of collateral, distant male kin were limited, thereby increasing 
the benefits and shares that would go to the deceased's children, For instance, 
when the deceased has no son, no surviving spouse or parent, and only one 
daughter, one balf of the estate will devolve to her, with the remainder being 
shared amongst the abs (chest male agnates), the deceased's brothers, uncles, 
cousins, or more distant male rebnves. The rules in Tunisia were adjusted to 
restnict severely the nights of the extended family, while increasing the nights of 
the nuclear family. This Tunisian Code also recognizes the practice of adoption 
and adopted children, The Indonesian Compilation of Islamic Law, while not 
taking such a direct approach with respect to adaption, does extend the 
obligatory bequest to ‘adopted’ children, Both changes are significant because 
Islamic Law docs not reongmze che institution of ‘adopoon’ as generally 
understood in many other countries 

‘Most Mushim countries have ratitied the UN Convention on Elimination of 
Disetirnination against Women 1979, norwathstanding the reservations. The 
differennial treatment on the basis of gender regarding inhentance shares, an the 
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face of it, violates international human rights. A number of NGOs and liberal 
penonalities 1 Muslim countries have called for equal inhentance rights. The 
celebrated Egyptian feminist Nawal El Saadawi (2001) in a widely: reported 
interview angued that 


we have to rethink about the inhentance Law because we have 0 per cent of 
families in Egypt where the mother is working and paying for the family and the 
husband is not working. Ie is the mother who is the provider for the funily, so why 
‘women inherit only hal? 


Sadaawi, however, became the first woman in Egyptian history to be threatened 
With a forced divorce on the charge of apostacy for exprewing such views, 
Shortly after the interview, the Mat of Egypt, Sheikh Nase Fand Wasel, 
wrote to Al-Midan denouncing El Saadawi's comments as heretical and rendet= 
ing hee a non-Muslim, 

Ihlamic inheritance rules are a complex and sensitive issue. In 2000 Kenyan 
Muslim women protested against a proposed civil rights bill to give equal shares 
in inheritance to sons and daughters, on the basis that such a change would 
amount toa breach of Shari'a law (An-Naim 2002: 50). A recent study on 
Morocco shows that while women generally assert their rights ‘to independently 
‘own and manage property and busineses’. when it comes to inhentance 
participants in the study stated that ‘equal’ » not the main concem, but should 
he subordinate to what the religion of Islam says (Katulis 2004: 17). In the words 
of one respondent who saw the choice as property venus religion: "We shouldn't 
change inheritance laws just so wornen could get an equal share. If we want to 
change that, We are going to change religon and doctrine; I think this should 
not happen’ (Katulis 2004: 18). A general refeain is that what God has ordained 
for shares caninot be changed. Many Musim feminists such as Wadud (1999), 
Hassan (1982) and Barlas (2002) argue that the woman is adequately cor 
pensated by other sources of support, material and tn kind. 

However, the renunciation of inheritance nights by women across a range of 
Muslim societies has nothing to do with Ishm, and 1s a socio-cultural practice 
that requires close scrutiny. Its ironic that while the half inheritance share is 
justified on the basis that women are supported by their husbands, the rationale 
for renouncing the remaining half is that they may still need the support of their 
brothers (Chaudhey 1997; 544). This suggests that apart fron the quantum of 
shares, the quality of mheritance rights in terms of articulation and assertion ty 
different in practice, Mudim women’s acces to inheritance, therefore, cannot 
be made in the abstract and is best understood through the interplay and 
constructions of custom, gender, kinship and property (Moors 2000), Therefore, 
any change must come from within the communities concerned 

In the Islamic framework, the compulsory inheritance rules are only a part of 
the inheritance system that has the potential of either enhancing or repudiating, 
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fully edged property nights, Agarwal (1994; 242-4) deaws an interesting 
contrast between Pakistan and Bangladesh. In each case inheritance is formally 
governed by the Shari'a. However, she points out that a number of researchers 
have found Bangladeshi village women, particularly poorer women, being 
inereasingly inclined to claim their inheritance shares, although no such 
phenomenon can be observed in Pakistan. She conchices that wadespread land= 
Jesness and scarce resources in Bangladesh, alongside the breakdown in traditional 
support networks, may explain women’s willingnes to stake their claim, whereas 
in the more prosperous agricultural areas of Pakistan there are no such push 
factors, The motivation, therefore, is contingent on a variety of socul, 
economic, cultural and political factors 

In the Palestinian context, Moors (1995) found that a woman's likelihood of 
inhenting was based upon her clas position, her location and het family 
tebtionships, A wealthy woman in an urban environment, whose brothers stood 
{o gain social prestige for gaving their sisters thew allotted shares, was more likely 
to mherit from her father’s estate than 4 poorer Woman or a Woman in a rural 
envitonment, However, the group of women who were mot likely to receive 
their shares were those from families with a high level of education, partucularly 
education in Islamic doctrine, whose fithery often held important positions 
within the religious hierarchy. It is saggested that chix is an area, particularly 
regarding renunciation, where advocacy is posible to empower women. The 
Widespread popular consciousness of, and pride in, the compulsory rules means 
there ts potential through education and advocacy work to enhance women’s 
access to property theough inhentance. Nevertheless, any strategy for empower= 
ment should be rooted in the knowledge that the Get chat a woman makes a 
claim to her inheritance share does not necesaniy say very much about her 
relative power or powerlewnes within the fimily or even in the wider 
community, 


Conclusions 


In devising strategies designed tw enhance sscunty of tenure and to reheve 
poverty within Islamic societies, inhentunce law and inheritance systens, 
pamicularly as they pertain to women, should not be regarded ax a penpheral 
mutter, Inheritance 1s an essential component in access to land. General know= 
ledge of the basic legal system with respect to inheritance appears to be 
embedded within Islamic communities, but the specific nghts are not necesarily 
publicized, and certainly noe widely anuculated or discussed. This is due to 
several factors: a perception that the rules are complex, which is deliberately 
reinforced by authonty figures, widesperad iliteracy particularly amongst 
Muslim women in some societies, and the manginality of certain categories 
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within families and communities. However, dissemination of knowledge about 
the Islimic inheritance rules is important. Where smplemented in letter and 
spirit, the rules provide a solid starting point for women and other members of 
the family in asserting the full range of their property nght. Where they are not 
implemented, or rather are avoxded by various means, the system of classical 
rules on compulsory inheritance may provide a point of reference from which 
discussions and debates can move forward, In many political and social contexts 
the full implementanon of the inberitance rules under Idamic law could be a 
tealizable goal and create the basis upon which to enhance rights in land for less 
powerful members of society, However, the inheritance proces iy not 
dependent merely on formal legal norms, which are just a part of the picture. 

Inheritance rules are presented as a complete divinely ordained code without 
room for compensation through other tools, but the transfer of property through 
inheritance cannot be considered in isolation. Legal techniques, notably hiha and 
the extabhshmnent of a wugf ahli, have developed to enable individuals to deter- 
mine the devolution of their property to mcet perceived social needs such as 
avoiding fragmentation of agricultural land and family businewes. The deploy~ 
ment of there techniques has a gender dimension. In some communities the 
fetime transfer is seen as a means of adjusting for discrimination against women 
under the inheritance rules, but in other contexts to prevent family property 
moving out of mule control or into the hands of “outsiders’, Given the 
propensity towarch comolidation of family property and its smooth inter- 
‘generational transfer, property, particularly farmland or a funily business, is likely 
to be transmitted and retained in the hands of men. This expremes & social 
convention to the effect that men, as the producers, should manage and control 
both the business and the land st sits upors. Where these ‘legal’ techniques serve 
to achieve progressive and inclusive results, efforts to. enbance their social 
eyitiniacy must be facilitated. 

There are obo compelling presures on women = of affection, notions of 
honour and shame, and economic necewity ~ which have a bearing on whether 
they will awert a claim upon a share an an snheritance, agree 10 sell a share, 
whether for cash or symbolically, or renounce a share, These are not Islamic 
principles but socio-econounic and cultural practices that have to be tested for 
Utility and legitimacy. in view of evolving fumily and community. structures 
Therefore. the specifics of the inheritance system am any context should be 
demystified, including the dominant Segal techniques of estate planning, dhe 
motivation For ming those legal techniques and the soctal meanings attributed! to 
the use of estate planning methods. Similarly, the subsequent procesey of con= 
solidation and renunciation of inherited property shold abo be queried. With 
reyard 1 entitlement of shares and she impact of estate planning, consolidate 
of property and renunciation of shares, thoxe involved and affected: must have 
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[History} .. shows, ao doube, that |Mustim] women were propery hoilders. + fict 
which has been pointed out for various Islume societies and should be reiterated 
here... that this certainty was not the ease in many other civilizations, including 
many Western wcienes. The quesnon is whether it ahi disproves the view of the 
subserment role of women ur tradinonal IMamic society... (Baer TIKI: 9) 


Within the Islamic framework, 1 Mudim wonun poseses independent legal. 
economic and spiritual identity; she also has independence, supported by 
Quranic injuncuons with respect to acces to land. However, it is widely 
presumed thit Muslim women are frustrated in their pursuit of property aghts 
because those rights, particularly as te inheritance, are limited under the Islamic 
egal vywem; they lick agency in the fice of oppressive family and social 
structures and have an absence of conviction in heir ariculation of gender 
Tights, At an international level, the refusal of Muslim states to permit the 
inclusion of words in resolutions giving women equal land rights, prefernng the 
Language of equal acces to land, 1 highlighted in the deliberations. of 
international institauons such as UN-HABITAT'S governing council In thiy 
regard the reservations entered by Muslim states to CEDAW, particularly to 
Article 16 ening equality between the sexes in matters of marriage an 
family, are raised as illowrations of the barriers to the implementation of 
Women’s property Fights. Women activists, meluding Mustin feminists, recog 
nize the guarantees of land rights tn Isaniic human nights documents stich as the 
UIDHR. but they strow abso the lack of gender mainstreaming of rights and che 
difficulties in reahzing those rights on the ground in the fice of discriminatory 
social and cultural norms presented as rooted in Islan 

In the purwit of authentic land wols from within the Islamic framework, the 
asumpnions about Mushm women's property rights, including the encntalist 
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notion of women operating under a rigid patriarchal system, are challenged. At 
the same time concems about the origins and realization of gender lind nights 
need to be interrogated, These issues are explored here through an analysis of 
the legal status of women with regard co property under the Shan‘a, including, 
their apparently deficient entitlement to shares in inheritance: the socio~ 
historical background to women’s property rights; and an appraisal of modern 
legal reforms. This exploration acknowledges both the dynamic nature of 
families in Maslim societies and the role of women as active negotiators within 
those fhmilies about mutters thar include acces to both real and personal 
property, In encountering the Iamic property regime fir women itis speculated 
specifically that a revival of the integrated and hohstic compensatory property 
regime, as laid down in the majasid al Shana, can be deployed to enhance 
w pomie security. Gender land rights may appear discriminatory, as 
With respect to inbentance, but there is the potential within the Islamic fame= 
work for women to recewve other property nights by way of recompense 

Ekewhere, where women’s property mghts fail to reach equality standards they 
may be subject to iil Such strategies have the potential for being viewed as 
legitimate in modern Islamic societies, especially where statutory changes of a 
secular nature struggle for acceptance 
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Debunking Stereotypes Regarding Muslim Women 


There is a common and endunng Western assumpnon that constructs all Muslim 
women as ‘pasively accepting their bleak hives, either because they know of no 
alternative or because they have no means to fight this faith prescribed by God 
and administered by their male masters’ (Hoodfir 1998: 112). However, this 
representation of Third World women throagh a narradive of the vietimuzed, 
with their governments demonized as men who are necesarily reustant to 
gender rights, underestimates the capacity of women and the potential for 
eworking state gender policies. Tucker has pointed out, from her historical 
research concerning Masliny women, that "most scholars have come to under 
stand that such images have fr more to do with the histoncal process of 
Westerners constructing exploring their own gender system than with 
dominant realities in Islamic history’ (Tucker 1993: 37). An inereasing number 
of Muslim women across the globe do not share im resignation regarding their 
inferior bt in practice or there helplewness with reypect &0 enivogynist versions 
of Ihnic nights. They are combanng both the traditional restive practices as 
well ay challenges to their identity and empowerment through neocolonialist 
yardsticks (see Bhabha 1994; Al-Azmeh 1993; Ahmed 1992). Muslim women 
have found room to amiculate their own distinctive standpoints while 
pragmatially embracing selected Western feminist strategies. Caught between 
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the extremes of Western cultural imperialism and intractable conservative 
absolutism, these Muslim women work to neutralize both kinds of prejudices 
and misconceptions. 

Difficulties for Muslim women may arise where conservative readings of the 
Shan'a are intertwined with gender-discriminating customary norms, which are 
presented as God's immutable word. Muslim women are concerned with both 
their worldly life in the here and now (duniya) and their salvation in the eternal 
life after death with God (abhi), The woman striving t0 be a good Muslim, 
while abo wanting her legal nights, is likely to experience frustration and conflict 
when faced with patnarchal constructions of law and custom, Al-Hibst argues 
that these conflicts can be resalved only through a solid jurisprudential basis, 
‘which clearly shows that Islam not only docs not deprive [Musim women] of 
their rights, bur in fact demands those rights for them’ (1997: 16). This approach 
is particularly important in relation to women's property rights in Islam. The 
reiteration of the deruand that these nghts should be fulfilled as an unportant 
element in empowering women in contemporary societies. 

Not all Muslim women are necewarily religious but the religious or cultural 
choices that women make, such as the adoption of the Ayah, are sometimes seen 
as selfedeprecating actions or choices. A dilemma for most Western feminists, 
whether they ate atheist, agnostic or secular, has been what is commonly per= 
ceived tw be a bundle of anachronistic religious patriarchal beliefs and practices 
However, such an approach not only akenates believing women but also misses 
4 wide ge of practices that have positive impheations for women’s lives. 
‘Women may abo choose to work within the Islamic framework while at the 
same time seeking egalitarian Ishmnic objectives through jihad, which as an 
acknowledged Islamic interpretanve process. As Badran notes (1999: 180): 


{In recent decades} highly educated Mustim women, armed with advanced 
‘educations, inchiding doctoral degrees. are applying 2 combination of historical, 
Linguistic, hermeneutic, Wterary cntcal, deconstruchve, semiotic, historiist, and 
feruunist methodologies in thete reading of sacred tents, posting shad to ew limits 


Ie is obvious, of coune, that the diverse hved experience of Muslin women 
all over the world cannot be ewentialized rough 4 universal and natural female 
subjectivity and the extension of » constructed homogeneity of the female 
subject (Hiasu 1999: 34). Women’s status is determined pot merely by religion 
bur as mach by their race, ethnicity, class, literacy, age, mantal status, and other 
classifications such as ‘fairness’, beauty, rural/urban background, displacement or 
sexuality, As in other societies, a woman's access to land an the Muslim work 
often frustrated by stereotypes of biological roles, her construction asa 
temporary member of the family (through marriage), interests in the consolica- 
tion of family properties and kinship relanions. Nevettheles, a review of 
women’s individual property nghts within the Islamic legal framework may help 
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to counter any such damaging suppositions or residual images. Subverting 
stereotypes of Muslim women would seem to be a prerequisite for developing 
meaningful strateqies for women’s access to land. 


Addressing Gender Rights 
through International Human Rights Law 


One of the ways to evaluate land, property and housing nights of Muslim 
women iy through intemational human nghes law standards. However, the 
relationship beween universal and Idamic human rights is complex. Even 
within the international human rights framework, gender aghts are not always 
priontized (Gallagher 1997; Cook 1993). As Freeman (2002) notes: 


[As] has been documented by countless scholars and activists in the last two decades, 
men's homan rights have been at best ignored, and more often overtly denied, 
singe ime immemorial, And yiven their historic invinibuity in the “mainstream” of 
human rights activity for the Lit 56 years, general progress in human rights does not 
automatically benefit women. IC cannot be assumed that changes sn law and policy. 
nade withour attention to women's specific circummmtances and the comequenices in 
thei lives, will have postive impact on their situation. 


Until the 1998 Vienna World Conference on Human Rights, women were 
most likely to be subsumed within the category of "family and children’, The 
movement for mainstreaming women’s rights as human nights developed sn 
‘most part through lobbying at successive women’s conferences, Mexico (1975), 
Copenhagen (1980), Nairobi (1985), Cairo (1994) and Beying (1995), giving 
rise to a sents of resolutions ffom a variety of groups on women and property. 
Though the conclusions of such conferences can be seen ay reflecting the 
consensual statements of governments, such platforms are no substitute for the 
more laborious process of finding or creating binding legal norms, because the 
mega-conferences are largely aspirational, Such meetings raise the public profile 
of human rights but also allow: states to avoid legal engagement. Therefore 
women's rights to access land niced to be clarified as well ss acted upon (Medina 
1993) 

CEDAW (1979) in Article 1 hay specified discrimination to include both 
“indirect discrimination’ and direct discrminatory effects, and sought to establish 
proactive duties for states aimed at protecting nghts. These include the obliga 
tion not to tolerate gender discrimination; legslanon and other necessary 
measures towards the vindication of gender nghts; and policy initiatives to 
counter the social, economic, and attitudinal biases in the society that underpin 
and perpetuate gender-deprecating practices. In response, several Muslim 
governments have entered reservations, effectively opt-out clauses, in ratifying 
CEDAW's proclamation of gender rights 
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Fundamental human rights have long been seen as male-oriented prontis, 
given a nusculine interpretation with the prvateaon of gender rights 
deliberately operating to exclude stare responsibility (Charlesworth et al. 1991: 
63), CEDAW ielf has not escaped criticim on these grounds, Thas Farha 
(2002) notes in the context of housing rights that 


[Allthough considerable attention has been paid to che right to howang in 
international law, the meaning of the right to housing for women has not been fully 
explored. Perhaps this lack of attention is due, at least part, t9 the male-specific 
language of Article 11 (1) of CEDAW, which, in one fell swoop, awumey that all 
women cohabie with men or thar men are the heads of howeholds, thur rendering 
women's housing rights invisible... [T}his i not surprising: given that, on the one 
fund, the economic, socul and cultural rights fieki was and continues to be 
dominated by men, who only tarely demonstrate an appreciation of women’s 
experiences as they relate to human nights, 


Western feminist legal scholarship on human rights hax made a critical 
contribution by challenging gender bias in the formulation of human nights 
treaties, the male-onented esablishment of priorities and the lack of gender 
sensitivity in the work of human nights mechanivny and even NGOs. For 
example, feminist scholars have worked hard to disolve the public/private 
dichotomy that allows most women’s issues to be considered within the private 
domain and therefore not subjected to public accountability. Enhancing state 
responsibility for toleration of gender violations is already having an impact in 
Mushin societies. There may be disquict over the manner in which some First 
World feminists have set about using their privileged position to fix the 
international human right agenda, replicating the civil and political rights 
‘emphasis at the expense of Third World developmental issues. However, the 
increasing human rights scholarship among Muslin women is beginning to 
temedy that, although Islamic femmists believe that, despite appearances, the 
potential seope of Islamic gender rights reaches far beyond the fragile and 
tentative international women’s rights paradigm 


Women's Rights to Property under Islamic Law 


‘The scope of Isumic law relating to fernale ownership of property emenges from, 
its main textual sources. The key texts are the Qur'an, read alongside the Sinna, 
as well as the theoretical debates and evidence of policy and practice through 
land registers, court records, farmw and laws. There is expheit recognition of 
women's acquisition, utilization and alienation of property in the Qur'an 
through purchase, inheritance and mehr or mahr transferred to the wife from the 
husband at mariage and other transactions, The Qur'an notes that women "shall 
be legally entitled to their share” (Qur'an 4: 7) and that ‘to men is allorted what 
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they carn, and to women what they earn’ (Qur'an 4; 32). Only if women 
choose to transfer their property can men regard it as lawfully theirs (Qur'an 4; 
4). The Islamic laws relating ¢0 property nights of women are drawn from a 
variety of fields such as family law (marriage/mahr, inheritance, and 
guardianship), property law (gifts, wagf, sale and hire) (Shatzmiller 1995) and 
economic law (right to work, income) as well as public law. 

All the key Islamic legal materials generally support women’s right to acquire, 
hold, use, administer and dispose of property. To take an obvious example, the 
Ieyal disbilitics of marned women, which were a feature in the past of Anglo- 
American law are not found in Iskmic law, Until legislative changes towards the 
end of the nineteenth century in England, the common law did not recognize 
the legal existence of the married woman; both her identity and rights to 
property were merged of rather submerged into those of her husband, In 
contrast, Muslim women throughout history, whether marned or not, have 
enjoyed an autonomous legal identity and separate property rights, The Qur'an 
addrewes men and women as distinct persons, different but equal individuals. In 
some contexts ~ as in the rales concerning inheritance, which award women 
smallce shares in property than men = the differentiation between men and 
womien may be regarded as contributing to the bnter's social inequalities 
However, from a legal perypective the recognition of « woman's distinet identity 
Jeads to equal treatment between men and women in some very fundamental 
ways in rchtion to their property rights, There is no doube that che Muslin 
woman fetains control, according to Isamic law, over her pre-marital property 
and finances through mariage, and where applicable beyond into divorce and 
widowhood (Shatzmiller 1995; 253). The Muslim woman has no restrictions on 
the property she can purchase out of her carniags, on the gifts she may receive 
from her natal family or her husband's family, or on the endowment she may. 
enjoy as a beneficiary of a wayf In all these respects she 1s enntled co equal 
treatment with male members of the family 


Unequal Shares in Inheritance and the ‘Compensation’ Argument 


‘There could be a net maternal flow from men to women within the family. For 
instance, muhr a payment oF promie of such a payment that a husband makes 
to the wife asa consequence of the marrage. In addinon, a husband is onder a 
Jegal duty tw support and maintain his wife. There are no corresponding 
obligations on the putt of the wontan to provide for ber husband or family, even 
if she has property and her husband docs nor. However, when i comes to 
inheritance, the woman's share 1 generally half of that of the male members. As 
has already been argued in the previous chapter, Muslin: women’s lesser nghts in 
inheritance, under Ilamic compubory succession, have for long been regarded 
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as a marker of the inferior status of women under Islamic law, Undoubtedly, 
these niles violate the non-discriminatory provisions of CEDAW, However, 
there is a robust viewpoint within Muslim societies, supported by many Muslim 
women, which argues that the totality of arrangements within the Shana is 
realistic and equitable (Wadud 1999; Hasan 1982; and Barlas 2002). 
Commentators who support the view that women's property rights in the 
Islamic framework should be approached holistically, point to the Qur'anic 
stipulation that "men spend out of their property for the support of women’. 
The argument continues to the effect that women have no concomitant 
financial obligations. Other avenues of obtaining property such as gifts, dower, 
maintenance, and as a beneficiary under a wagf could be deemed compensitory. 
The argument is made by Al-Farugi (2000: 81), for instance, who regards the 
egal systeny taken as a whole to be fir. She argues that the whole scheme is 
supportive of the family and fowters its interdependence, while at the same ame 
‘ensuring that women are properly taken care of by their male relatives. 

Powers has argued perwasively, without any specific focus on women, that 
becawe of the clear distinction berween lifetime transfers and transactions that 
take effect pon death it is important that the system of compulsory inheritance 
rules should not be viewed in isolation, Rather, the rules on imberitance shares 
should be seen as part of a wider flexible system for the transmission of 
property across the generations and within the fanuily (Powers 2002: 144; see 
also Dourtans 1998: 7), As will be discussed later in this chapter, the impact of 
the actual practice on women of so-called “compensation’, via the transmis 
‘of property through wayf, mahr and rights to maintenance is uneven and 
variable. However, Muslim women’s access to property is best understood 
through the dynamics of custom, family, kinship and the construction of 
property itself, Conservative interpretations of Islamic law and customnary/ 
traditional structures/practices often combine t diminish or altogether extin~ 
guish women’s rights to property. The most obvious example is the recourse to 
tunazul, the customary practice of renunciation of even the reduced female 
inheritance share in favour of « male member of the family, such as a brother or 
san, which has over time been incorporated into the Islamic legal process 
(Moors 1995: 75), While there is justifiable concern aver women being forced 
to renounce their limited property rights, even with respect to tanazwl, as 
explored in the previous chapeet, the reality may be fir more complex. In itself 
neither an inheritance clain nor readoeation of an inhentance share should be 
aimed to be either empowering or an act of submision. The decision to 
surrender an inheritance share depends on a wide variety of factors, somenimes 
serving to enhance 4 woman's status within the family rather than weakening 
it. Voluntary renunciation of inheritance rights on the pare of a woman muy 
serve abo to underline a woman's claims upon her brothers" social and family 
responsibilities. 
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Social History of Muslim Women’s Property Rights 


The present-day struggle for gender rights in Muslinn communities 1s in sharp 
contrast to the apparent status accorded to women in other periods of Islamic 
history. Accounts of women’s treatment under the law as equal wish men and 
cxamples of women controlling and managing propery provide powerful 
illustrations that the mechanisms exit within the Iiamic fegal framework to 
enhance the poution of women in contemporary societies 

In early Islamic history, Mushm women played 3 vanety of public roles and 
certainly exercised property nights. The Prophet in his farewell sermon spoke of 
peoperty rights for both men and women and his wives had their own separate 
property. The blamic division into Saini and Shi'a scets is considered to have 
been triggered by the Prophet's daughter Patima’s claim for inheritance rights, 
which was rejected on the basis that the Prophet had no pervonal property 

The first convert fo Isim (Khadija), ats first martyr (Sumayya), the first to 
gant refuge to the Prophet at Madinah when he fled from persecution at 
Makkah (Untun Sa’id), the keeper of the keys to the Holy Kaaba, the eustodian 
of the first copy of the Qur'un (Hata), rhe manager of the first hospital (Rafidah 
Aslamiyya), one of the imams appomted to lead the prayers of both men and 
women (Umm Waraga) and 4 superintendent at the market at Madinaly (Samra 
bint Nuhayak al-Asadiya) were all women, It Hagar (bondswoman of Prophet 
Abraham) whio is comidered the founder of the Makkan valley civilization and 
her discovery of the desert aquifer Zam Zam is still commemorated through the 
ritual of sa'y as an integral part of the mandatory Muslin Hay pilgrimage. Three 
female personalines of the Prophet's household ~ daughter Fanma, fire wnfe 
Khadija and the woman he married after Khadya's death, Aisha ~ yield a 
fiseinating insight tote feminism at the beginning of Ian 

Rooded descnbes recent findings on the ownenhip and management of 
propetty by Muslims women in earlier ages as ‘provocative’ (1999: 142), New 
histories have emerged from studies of Ottoman records covenng different 
regions and time periods (Sonbol 2003: 59-60, 66-9; Fay 199% IRA; 
Sharzmillee 1995). Particularly with respect to the way, these records show that 
Ottoman tslamic society was not as rigidly pamarchal as commonly asumed 
(Powers 1999). Its a history that some commentators regard as an important 
source of legiomucy for current strategies and processes designed to enhance 
women's empowerment with respect te property right (Sonbel 2003). Marsot, 
im hee research into cighteesth-century Egypt, conchides that ‘wamen of all 
strata owned property; bought, sok and exchanged property; and endowed it at 
will’ (1996: 37, Senbwol 26 64), 

Shatzmiller’s study of Ortoman records concludes that the implementaion of 

nen's Fights was ‘effected by mechanivms embedded in the Islamic legal 
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systern and by the latter's recognized personnel: notaries, witnesses, judges, muftis 
and mule junsts who attempted to link actual socio-economic conditions with 
legal rights’ (1995; 254), Jennings notes thae ‘[W]here an Islamic inheritance was 
practised and where a strong court system guaranteed the implementation of 
these legal divisions, women property holders might well be nearly as numerous 
as men’ (Jennings 1975: 98; Guity 1999: 70), Ottoman court records show that 
‘no one, including the husbands or even fathers, could make use of women’s 
property without their consent, and women appealed to the courts when 
anyone tampered with their assets. The judges comistently upheld women’s 
property rights’ (Jennings 1975). Sonbol also notes that “Quits and courts treated 
women the same way av they treated men when it came to all types of transe 
actions. A woman's word in the court did not need corroberavon any more 
than a man’s’ (Sonbol 2003; 73). 

‘Ahmed (1992: 111) has warned, rightly, that the Western scholarly establish= 
nent is too quick to hail the documentary evidence thar women undoubtedly 
did inherit, manage and own property, and were even willing to pursue their 
interests into the pablic space of the courts. Baer (1983: 13) found that in 
sixteenth-century Istanbul one-third of all founders of awgaf were women, 
However, he questioned the significance which may be attnbuted to such a 
finding, for women’s awyaf were wn the main fewer and smaller than those of 
ten and dict not usually include the most important asset, namely land. It is the 
case that some women were the mutawullis of wugf property, administering and 
managinye it for the beneficiaries and receiving in thar tole a proportion of the 
total income. Nevertheles, in the majority of cases female founders appointed 
men as managers and at a later stage, when religious offictals were designated to 
take on the administrative role, management passed formally into the handy of 
men. In most countries, «eqaf were eventually abolished, nationalized or highly 
regulated, which removed from women an important way of accewing land. 

‘The colomial enceunter undoubtedly led to detenoration in both the legal 
satus of Muslim women and their abibry to exercise their nghrs. As Marsot 
(1996) argues, in specific relation to Egypt in the eighteenth and mineteenth 
centuries, when trade with Europe was extended the standing of élite and 
middle-cly Muslim women dechned. In the eighteenth century, an order to 
conduct business a wornan had to deal throvgh 4 male, bat the documentanen 
registered her legal existence as the active participant; he was merely a conduit 
On the arrival of European institunors, banks, insurance companies and the 
stock exchange, a different kind of legal and socral ideology was imported, As 
indicated earlier, this imported Westerns legal culture dich not acknowledge the 
legal existence of nurried women. Any Muslim woman still bad to operate 
through » male, but he was no longer her agent and she Jost her legal person 
hood an example, no doubr, of the diffusion, albeit contested, of nineteenth 
contury Western legal culture into colonized space. 
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social politics, is complex and uneven, Property becomes 4 matter of implicit 
and explicit bargaining and negotanon. 

In theory, a woman's access to property and land will come at various stages 
of life, most notably through her ‘rights’ to mule and maintenance. Mahi i a 
payment, whether in cash oF as property, which the husband pays, or promises 
to pay in the future, to his wife as a comequence of marriage (Siddiqui 1995: 
14-24; Charrad 2001: 36) and is quite distinct from the social phenomenon of 
dowry payments from the bride's side to the groom's side. Payments in the form 
of money or luxury goods from the bride's family to the groony or his family 
have become mstitutionalized in some Islamic societies, particularly in South 
Asia. Such transfers of property or dowry payment may be socully more 
important than dower given the increasingly high demands that are often made 
tupon the bride’s family in some parts of the world, but nevertheless they are not 
required by. of part of Shari'a law. Under Islamic law mah, in contrast, is the 
wife's entitlement and it is generally perceived to be an ewential aspect of the 
imarnage, without necessarily being an absolute legal requirement for is validity 
(Nasir 2002: 834). It may consst of land, a usufruct (use rights) with a 
pecuniary value, cattle or crops: The value of mahr i usually determined by the 
socio-economic circumstances of the parties to the mariage, 

Make is for the wife's ase and may be disposed of as she wishes. One of the 
ways in which women can empower themselves is through the Islamic right of a 
reasonable mahr, without fear of social comequences. However, there is 
considerable vanation in the quantum and mode of transfer, Nothing limits a 
wife: with full legal capacity from relingaishing all or part of her specified mah, 
thereby dischanging her husband from his obligation to make the payment. She 
can also make 4 gift of the mah property to her husband or another. Only rarely 
does the right to. mahr itself go to court, However, the institution of mahr is 
important, particularly with reypect to dissolution of the marrage duc w divorce; 
it may even serve tw discourage divorce, Where negotiations berween the 
families over the marriage contract suipulate that part of the mar be deferred, the 
law provides that this portion must be paid in full where the husband divorces bis 
wile by means of repudiation (talay). The wife, unlike the husband, has ne such 
fight to divorce by repudiation. If the wife secks a judicial divorce, through a 
decree of Wiula, she is ikely to lose her dower amount, since she is expected to 
give some compensation fo her husband (El-Ahini and Hinchcliffe 1996), 

‘Ar certain points in history makr has been regarded ax an smnportant part of 
worwn’s wealth, Tucker (1985) indicates that estate records in Nablus, 
Palestine, during the eighteenth and nineteenth centuries suggest that women 
acquired wealth through make at the time of marrage, amounting to about 
15-20 per cent of middle~ and upper-class women's wealth at death. However, 
research carried out more recently with village women in Bangladesh by Huda 
(1996; 294) found a general lack of awarenew of Klamic mahr nights, often 
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husband, even in a case of talag, since the marriage contract is disolved. In other 
‘words there is no equivalent to the Western concept of alimony. Husbands may 
be enjoined to provide mufat (compensation) i some circumstances, Where the 
husband is found to have repudiated his wife without good reason, in some 
jurisdictions including Egypt and Jordan compemation may be required of him, 
Even in the most generous of these compensatory provisions, however, the sum 
to be paid to the wife does not exceed the value of a few years! maintenance, 
‘The contentious Shah Bano case demonstrates how women may suffer as a 
consequence of the principles of maintenance. The care involved a husband. 9 
senior advocate by profession, repudiating his elderly wife by talag, and claiming 
that he no longer had any finanaal obligabons toward his former wife since he 
had already paid the mahr to which she was entitled (Akhur 1994; Bhatnagar 
1992). The wife made a claim for maintenance under Indian legislation and was 
awarded 9 very small monthly payment. On appeal from the husband, the 
Supreme Court in India held, on an analyuis of Islamic law and other factors, 
that such an obligation on the part of the husband fo pay maintenanice did exist 

In the aftermath of the Supreme Court's deciwon, nots and demonstrations 
took plaice, The Shah Bano case aquired a political dimension, not least hecause 
all five of the judges in the Court were Hindu and thei legal opinion appeared 
to nase a potential threat for the future in terms of Muslirs law governing fannly 
‘matters. It led to the state passing the Mushm Wornen (Protection of Rights on 
Divorce) Act 1986, which shifted the maintenance responsibility to the 
coxtended family, wuyf institubons and the state, However, the Supreme Court 
hus shified the position again recently, with an mteepretation of Section 3 of the 
1996 Act that the requirement thar the husband make ‘a reasonable and fir 
provision and maintenance’ isto be read a8 the obliganon to secure the future of 
hhis former wife. The resistance to subjecting maintenance to ijtihad seems ¢0 be 
mote to do with patriarchal tendencies and equitable gender structures, but i 
is likely that this could change with the shifting dynamics of family relations 
‘within Muslint societies 


Impact of Modern Legal Reforms 


In the twentieth century a variety of legal reforms in Islarmic societicy have had 
an impact on women, their property nights and acces to lind. While these 
reforms were often legitimized by Inking them to Islan and Islamic Jaw, many 
were driven by secular considerations and influenced by the Jegal formulations 
and reform mechanoms of former colonial pawers. Rarely was the enhance 
tment of women's rights 4 particular objective. Modermst land reforms initiated 
acrons the Middle East did not achieve much by way of reditibution, and 
certainly bypassed most women. In fact, the changing patterns of the economy ~ 
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the shift from sharecropping to mechanized forms of production, as well as 
urbanization ~ consolidated land in the posession of males. With regard to Jand 
classified as mir, where Islimic law did not apply, rural women found that 
customary Jaws, with a pattern of male preferences, effectively made them 
landlew (Tucker 1979: 245-71}. Writing in the context of Egyptian land reforms, 
Harem (199%; 88) noted that the main beneficiaries were rural middle-claw men 
and to a lewer extent some rural working-class men. The small number of 
women who gained access to land was langely confined to widows as guardians af 
young sons, although not divorced women in a similar position, who were 
moved to protest about the Law's application in 1952. Amawi (19%: 157) 
describes how during campaigns for land registration in Jordan in the 1950s and 
1940) women went to the courts and the land department to complain that 
‘land which their male relatives were trying to register in their own names had 
been unlawfully taken away from them”. She adds, however, that both the depart 
ment and the courts often sided with the women, 

The process of codifying, harmonizing or modernizing penvonal codes, as 
family law reforms were otherwise called, was tngwered by colonial influences 
but carried forward by postcolonial Muslim states. Thus fluid legal content 
developed in local Shari'a courts was transformed through sate intervention 
into » Western-inspired form — the Code. The potential im such a process for 
hors 10 change and mutate is obvious. Legal reform of an area perceived as 
governed by dewailed religious regulation is hotly contested and involves 
struggles for legitimacy. Not surprisingly, dhcrefore, codification has beet 
accompanied by ‘painstaking efforts .. to porty the codes and any moditica- 
tons as conastent with the Shana’ (Z1ai 1997; 72), For instance the Tunisian 
lawmakers, who devised what is widely regarded as the most radieal and bold of 
these Codes, the Tunisian Peronal Status Code, emphasized its source and spirit 
as lying with the Shan‘a, despite the faet that the Code self makes no such 
reference (Charrad: 2001). As Minault (1997: 7) notes, modern reforms have 
been based on ‘scriptural suthonty as interpreted in the colonial context ~ 
increasingly restricted to certain specific texty and clearly defined readings from 
them’, If these reforms did little to enhance women’s nights iC 18 scarcely 
surprising, for this was not their purpose. The aim was establish appropriate 
behavioural norms for the societies nm question and thereby establish “an 
irreducible Muslim identity within the political process’ (Minault 1997: 7). 

Codification of penonal satus faw as a fame for women’s nights or the lack 
of them, across diverse Masim societies from Moracce to Indonesia, hay been 
contested and remains & matter of vibrant public debate, even conflict. These 
debates are connected with wider concems about the family, adherence to 
religious law, Western influences and arguments about the rights of women 
(An-Naim 2002), ‘The Maghreb, specitically Moroceo, Algena and Tunisia, 
provides an example of how even countnes with several shared historical and 
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cultural features could have varied codification experiences (Charrad 2001). The 
Algerian Family Code of 1984 is largely faithful to the Shari, despite what have 
been termed some small “concesions to modern social conditions’ (Mitchell 
1997: 198); unlike its Tunisian cquivalent, it fully reinforces the bonds of 
kinship. The Moroccan Code of Personal Status, the Moudawana, drafted at the 
Same time as the Tunisin Code, had more in common with that introduced in 
‘Algeria. However, recent changes in Morocco through the new Moudawana 
(2004) have the objective of “freeing women from the injustices they endure, 
protecting children's nights, and safeguarding men’s dignity’, (King Mohammed 
Vi 2003), within the tolerant spirit of Iam. The thorough reforms contained in 
the Moudawana (2004) offer substantial changes to the formal status of women 
and are 10 4 degree supportive of the nuclear, marnied family, There are several 
features in the Maghreb reforms that are sttking: for instance, the Tunivan 
Code holds that a wife should alo contnbure to the family’s maintenance where 
she hay the means 10 do so, The new Moudawana in Morocco completely 
excludes from its provisions the concepts of fa'a (a woman's obedience towards 
her husband) or muhuy (disobedience); joint decision making between the 
marriage partners is envisaged; and the Code conceives of joint ownership of 
property within marriage. 

‘Most commentators confirin that the experience of these family law reforms, 
whether substantive or procedural, cannot be generalized (Welchman 2000) 
‘There are several positive and negative features. Orhets argue that the reforms 
have actually caused detenoration un the status of women (Moors 1999; 143), 
For Sonbol, the reforms ate not innocent and have the effect of creating ew 
institutions and practices which deny previous freedoms, while emphasizing 
eather discriminations (Sonbol 1996: 7, 11). A major concer for some com 
mentators has been the legal methods of takhayyur (selection) and talfig (patch= 
work) among the Various schools of Islamic jonaprudence ufiltrated with West= 
‘ern ideas, leading to inconsistency and confusion (Hallag 1997; 211), Ax Esposita 
notes: ‘However salutary or substantive legal change may be, and ax noble as 
reformers’ motives may have scemed, their solutions have been of an ai! hoc and 
piecemeal nature and their fegal methodology has been deficient (1982: 102), 
With further scevlarization inconceivable in most Muslim states, and_ the 
changes offering metely an amalgam of superficial reforms which do bre vo 
advance women’s rights, the call w revisit Islamic sources ts gaining semen 


‘Conclusions 
A qumbee of international mtervennons as well as state programmes are deferen- 


tial rowords existing socio-cultural gender-deprecating norms in many Muslin 
societies. The root of the differcntal treanment of women arises out of theit 
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exclusion from: public spaces where they can be a part of the decisions which 
affect them, their fimilies and communities. Despite the democrane deficit in 
several Muslim countries, there is now an increasing role for civil society in 
asserting an indigenous framework of gender rights, in the same way as antic 
poverty and microfinance programmes recognize the potential for women 0 be 
part of their own solunons and empowerment, enhancing the opportunities for 
the participation of women, Women theorists, lawyers, students, acadenuetans, 
activists and ordinary women hive taken on virtually every contested arca of 
gender rights. They have campaigned agamst the practice of polygamy, ar-nagid 
(honour killings), female genital mutilation, restncive behavioural codes based 
on the concepts of female obedience and domestic violence, The results of this 
engagement an the pablie yphere have not merely made women more visible 
‘but had an impact on society. Bur this is only the beginning and more needs to 
be done 
Isamn is the dominant validating force sn Muslin societies and the potential of 
Isamic gender empowerment needs to be explored and opportunities for its 
establishment identified. The Islamic framework can yield contemporary 
strategios which are innovative in terms of enhancing and securing women’s 
property rights. Whether it is the fithful with reverence, the agnostic with 
respect of the secular out of pragmansm, women themselves are striving to 
teansform the structures of gender oppression: into procewes of liberation. One 
approach is through rilud or independent reasoning within the Islame 
framework (Wadud 1999; Barlas 2002; Havsan 1982). There is nothing to suggest 
that maleness is a erterion for becoming mujtalid (a person who practises 
independent reasoning), A new genre of mujtahidar has emerged, from among 
theorists, lawyers, students, academicians and actavists (Webb 2000). Av sixggested 
1m the previous chapter, explicit Qur’anic rules may render certain aspeets of the 
Isamic property regime such as the compulsory inhentance rules unsuitable 
vibjects for ytdhat (Amawi 1%: 155). However, other Islamic doctrines that 
influence the Mushm woman's ability to make choices and access land ate bem 
claniied, These inchide the night to work, travel alone, vote and stand for public 
aftice, be appointed ax judges, and attend prayers in mosques: custody; mar and 
maintenance; reproductive eboices; the practice of polygamy: nut 'y (temporary 
murriage): tahap. givama (male guardianship); domestic violence: and seull (the 
prerogative of the guardian). The methodology is to weed out suspect gonder= 
depreciting custonury noms projected as Isumnie truism by invoking the 
gender-emipowering Qur'anic stipulations 
In working towand an effective woman-sensitive dima, which validates dnd, 
the problem for Muslim women has been not merely exclusion from public 
space but, equally, the limited opportunities for interaction among women 
themselves. Politicized religion drives 4 wedge right acrow women, estringing, 
the "tme believers’ from the rest and creating divided loyalties (Jefferey: 1999 
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226-8). Maligned by the state and rehgious forces as disruptive surrogates acting 
against Islam. the state and the vital antctests of Muslim women, women activists 
are always at risk of losing the support of the majority of Muslin: women. 
Networks such as the Sisters in Iam in Malaysia and Women Living Under 
Muslims Laws (WLUML), or dedicated gender nights journals such as the Iranian 
venture Zaman, the Lebanese Alb-Raida or the Cypriot Shalrasad show that 
women can effectively debate issues that concem them. However, the mobiliza~ 
tion of women at the graswoots level can provide opportunities for grower 
gender-sensitive conscionsnes, 

Ie may be obvious but it is also important to emphasize that substantive rights 
require enforcement through women’s access to courts. Women in general have 
restricted access to formal lw=genenting mediums, whether legislation, judicial 
redrew of fumes, which are all at the command of a patriarchal religious state 
apparatus. Given the opportunity many Muslim women do access the legal 
system, whether customary, Shan'a or state courts (Bowen: 2003), bur never- 
thelew the nced to strengthen and gender-sensitize Islamic legal institutions, hike 
their non-blamic counterparts, 1s obvious. Currently family courts are being 
promoted within several Muslim countries; they are designed to be Jew legalistic 
and to encounge a mediation approach, drawing on the input of psychologists 
and other social experts. In Morocco, for instance, the Ministry of Justice has 
promised properly funded family courts to accompany the sew Moudawana. 
Family courts have alo made a recent appearance in Egypt, providing 4 one~ 
stop shop for family dispotes. No doube they may avoid some of the endemic 
delays in the Egyptian leyal system, but the question is whether they can deliver 
more equitable decisions. A recent Human Rights Watch (2004) report doubts 
whether, without substantive change on a grand scale, sacl courts can. make any 
real difference in ferms of enhancing women's rights. 

While the fiagile mature and hnweanons of the international human rights 
discourse is acknowledged, promoting human rights advocacy within local 
commumitics could empower women to assert their Islamic and international 
huinan rights. Muslim countries are creasingly ratifying, intemational human 
rights ereaties, thereby acknowledging their legal obliganons te respect the basic 
rights of women, Beyond treaties, 1€ is dot contested. that basic human rights 
arising out of the 1948 Univeral Dechration of Human Rights have become 
the yardstick for the legitimacy of every government, and the demand in all 
socicties, Most constitutions and national laws formally accept them, Wath 
respect to land nights, there equally a plethora of international standards 
Rather than negotiate with states or devise programmes and projects on the basis 
of statex’ willingness to accept, those weking fo advance land tenure rights must 
articulate them as enforceable and justiciable ngbts. Commentators have shown 
that there is no irreconcilable difference in human Fights expectations between 
international human rights norms and Islamic prnncyples (Al 1999; Khaliq 1995) 
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However, states often offer conservative and patriarchal interpretations of religion 
as justifieations for their failure to uphold rights or for their reservations in 
ratification, particularly with respect to CEDAW. Mayer (1999¢), among other 
commentators, argues that evolving political contingencies and not Islamic beliefs 
determine most Muslim states’ CEDAW revervations. These so-called Islamic 
reservations need to be confronted fo distingursh the levels of religious impera~ 
tives, socio-cultural practices or “folk religion’. and contrived patriarchal policies 

Finally and, it is argued ere, most importantly, there i potential in the 
integrated and cohesive property regime for women within Islamic jurise 
prudence, A question was raised can the holistic approach to property rights for 
women i bhmic lind law compenaite women, theough the life course, foe their 
reduced inheritance rights through other means of wealth generation? These 
methods include a woman's equal acces to purchase through earnings, dug, 
gifts and special supplements stich as savings (from lack of financial obligations 
within the fmily), mahr and maintenance. In current practice, the systent fails to 
deliver equitable access to Land for several reasons. Pst, there ts no mechanism to 
ensure thit the woman is compensated for her mhenitance loys in other ways, as 
there are different interests and relanonships in play at vanous stages of the 
woman's life, The legal ideology may be holistic, but choices are often made in 
4 vacuum, in the sense that they are made on the bass of current demands or 
needs, rather than in a “life course’ perspective. Second, while inhentance shares 
ate often land rights, the others = such as mahr, maintenance and beneficial 
interests under a wayf ahli, the last now largely abolished ~ are at best limited 1 
usufiuet nights or wealth, Property tends to flow away from women, not 
towards them, In any event under social or fimilial presure women may give 
up that inheritance nght to land, or ‘exchange’ ir for cash or other property, 
which may of may not actually be paid, Third, customary norms through family 
and kinship structures seem to have trumped Islamic prneiples by making 
cathingy and savings difficult, the mahr and maintenance rights nominal, condi= 
tional oF non-cntorceable, and inhertance rights often merely: theoretical 
Islamic principles and early practice demonstrate thar it does not have 
way and that a reappraisal of Islantic Liw could empower Muslin 
women and enhance secunty of tenure. A key clement an that reappravsal should 
be a fresh awesment of the way instiuution. It will be argued in the following 
chapter that the revival of wagf should not be underesamated in strategies to 
enhance the peoperty rights of women and many other groups, including. the 
most vulnerable such as the Landless art children 
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‘The way/¥ contribution wo the shaping of the urban space can hardly be over 
‘extimated,... A major pare of the public envieogment in (Wlamic) towns actually 
came into being as a result of endowments. (Hoexter 2002: 128) 


“The wugf is a highly significant legal mechanism and a key Islamic institution, ft 
has been recognized and developed under the Shari'a for more than a millenn= 
jum. Under the wagf, an owner permanently settles property, its usuftuct oF 
income, to the we of beneficiaries for specific purposes, At its heart the Islamic 
endowment is connected firmly with the religious precept of chanty. The 
investment of the Muslim community aver Gime inte the wagf institution is 
enormous, including hundreds of sultans and rulers, thousands of affluent 
families and millions of anonymous ordinary citizens making ltde contribusions 
cof whatever they could. Auyaf grew (0 & staggering size, amounting to about 
one third of the Ishmic Ortoman Enupire and a substantial part of Muslim lands 
elsewhere. Wherever there was an established Mashm community, one was 
likely to find a wayf Auyaf dot the Islamic landscape, from monuments such as 
the Indian Tay Mahal to the Bosnian Mostar bridge, from the Jerusalem Al-Aqat 
mosque to the Egyptan Al-Azhar university, fom Shishh Children's Hospital 
in Istanbul to Zubida's Waterway in Mecca, Each wagf is influenced by the 
political, economic, and social conditions of ity environment, Under the Shi'a 
prenice, the augaf (Persian, singular vagf) were also numerous. Auyaf are also 
found in the West, in Sicily, in Cyprus, in Andalusia, in Greece and in the 
Amesicas. 

Despite the widespread presence of the wagf institution, debates persist as to 
its effectiveness in achieving development goals and the modern period has set 
its economic decline, In several Mushm counties reforms have abolished, 
nationalized or highly regulated auyaf. ‘The legal sources, structure and types of 
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comply with the charitable expectation, although as dixcumed below there could 
be other incentives for serting up a wagf. 

‘The tradition of statements and practices attributed to the Prophet (Siena) 
promoted the ugf, from the earliest period within the Muslim world, However, 
the wagf as an insitution evolved more systematically from the seventh-eighth 
centuries (Gizakga 2000) and was a key public institurion for the Ottoman city 
(Gerber 2002), Gerber argues from a sociological perspective that it is posible to 
classify augaf ax ether Lange, such as those founded by the sultan or members of 
the ruling élite, or small, such as those establinhed for the benefit of a group of 
residents in a particular locality. Large awyaf were “ike a branch of the central 
government’ (Gerber 2002: 75), providing the main services: the iimaer (soup 
kitchen), mairasa (cool), Friday mosque and so on. In seventoenth-century 
Bursa, the records show that in a city of 80,000 residents there were S74 
sepanite sinall awyof. serving particular neighbourhoods, agsin providing local 
public services. 

Aqwuf were largely created chrough seagfiyya or wsgfiama (written legal 
documents). In earlier times these documents were not centrally deposited with 
the state and were seen largely as private matters unlew disputes arose (Hamza 
2002), ‘The interest of the state, however, began with the search for additional 
funds in the form of land taxes, though the ides of taxing augaf must have first 
sounded radical given its immunity from state supervision, Over time, 
particularly during the Otoman rule, wagh properties were part of cadastral 
survey and registered in the same manner as other land, Pennell (2005), using: 
historical records, notes that 4 regster of wayf properties devoted to mosques, 
foundations, alms, and charitable works was reorganized in 1809, A special 
office for auyaf with a number of bureaucrats over time led to the establishment 
of an office for registration and control whieh was linked to the supreme judge 
who used to be called the ‘judge of judges’ (Kabf 1999), Awyaf were 
incorporates! into: the extensive land information record, though it was by no 
means complete or perfect, Wgfiyya are an important source for the study of 
the social history: they deseribe not merely the buildings and what goes on 
uside them, hot alse their envieonment and surroundiags, and mechanisms for 
their use and maintenance Further important information emerges from the 
registration and revenue process, Land reform and settlement case studies, and 
court records, These sources from placey such ax Istanbul, Cairo, Fer, Mov, 
Damascus, Jerusalem anc Isfahan, from as early as the fifteenth sixteenth 
centuries, provide a fertile documentary base from whick to challenge stereo~ 
types and poine te vibrant economic and civil society structures and activities. 

The development of the wugf was largely due to a comervative view of the 
tole of government, which was seen as supporting and subsidizing but not 
carrying out Welfare activities. Therefore services like health and education in 
the Ottoman Empire were privately financed and organized through the usaf 
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system, as a part of public policy (Arjomand 1998). The Ortoman rulers saw 
themselves as primarily responsible for security, defence and tax collection, and 
the uugf was a crucial vehicle for welfare support of the people. Throughout the 
Middle East, it long served as a major instrument for delivenng public goods in 
a decentralized manner, As Kuran notes, ‘Even a lighthouse on the Romanian 
coast was established under the wagf system.” This is particularly noteworthy in 
view of the modern intellectual tradition that treats the lighthouse as. the 
quintessential example of 4 pure public good that must be provided by the 
government out of ax revenues (Kuran 2001), 

‘Whether the wagf was able to deliver services of quality and whether it was a 
preferable provider have been debated, Huff, for example, frowns on what he 
considers the intrusion of religious dogma in what ought to have been secular 
activity (such as science education), referring to the influence the Llama came to 
exert over the institution (Huff 1993: 3-4), Ihunoglu, on the other hand, argues 
that the wsgf system ficilitated “scientific autonomy’ and learning far ahead of 
European learning (thsanoghs 2004: 49), Others point to the perpetual nature of 
awyaf as one of the causes of the decline in agncultural producivity (Watson 
1983: 139-46). Yer others point to the uugf institution as comeing with « 
golden period (though it continued into the ‘dark™ periods) in Muslim history, 
protecting anstic freedoms and rights as well as stimulating growth (Iqbal 2002 
140-52; Ihsanoghs 2004), This debate over the past contnbution of the wagf 
continues, and even though for a variety of reasons the wagf has been abolished 
or highly regulated, it is a debate that remains relevant to. awewing this 
institution's future potential for heiliating access to land. 


Legal Framework for the Wagt 


Islamic endowment has been developed by the practice, development of 
principles and regulations over centuries. The Iamie wugf arrangement permits 
the owner to settle his ‘property to the use of beneficiaries in perpetuity” and the 


‘detained’: the wiki (founder) ceases to be the owner of the property: it cannot 


be transferred or alienated by him or her, by the administrator (mutawulli/nazit) 
of the wugf or by the beneficianes, and it does not devolve upon the owner's 
heirs (Cattan 1955: 203). This “tying up’ of property also signifies that is 
protected from sale oF seizure and its use or benefits given two others, Ulumately, 
all awyaf must be dedicated to chanty, bur this purpose need not be immediate 
Ic is posible to found wugf ahli in which the income ot usufiuct of the property 
1s urilized for the benetit of the founder's descendants, and upon their extinction 
devolves t chantoble purposes, There are opportunines for outsiders to 
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challenge a wagf, a8 illusory or abusive of others rights, 38 in a case where a 
dedication undermines the rights of creditors or causes a person's rights to be 
defeated or delayed, 

All of the Islamic maddahib Gurisprudential schools) agree that the essential 
components of a valid wsagf include a founder/creator, a declaration, a 
beneticiary and specific property. The essential (arkan) components of a wugflyyt 
include a wagif of mature and sound mind, qurbah (pious purpose) and. ghal (a 
declaration), wagf fi-sabiillah (endowment im the way of Allah) to set up a pious 
endowment, mawypif ‘alayh (a beneficiary or beneficiaries) and mawyuf (specific 
property) to be converted into a wayf. The wagf deed itself needs to be legally 
authenticated and kepe with a gad. Some wugfiyyan were carved on the exterior 
or interior walls of the buildings. Clearly the usyf was more than a legal 
arrangement as some of the wigf properties alo have inscriptions warning of 
curses on anyone who alters any of the wagfiyya’s conditions. In contrast t© 
buildings where devils of the wayf are put up, there are also traditions of oral 
wagh, though these are rate. Benthall refers to Oman where “almost all wah 
property is held on trust by word of mouth tadition and this tradition 
continues even am the modern state, though gradually the legal starus of ugh 
property is being formalized. Disputes over such matters are apparently rare 
(2002: 159). 

The laws relating to the wugf are an integral part of Shans law. Given the 
relationship between wagf and other areas such as inheritance, bequests, gifts and 
arriage, it is sometimes deale with as part of family law. The context of the 
recourse to the wayf, whatever the pious motives of the property owner, 
includes the compulsory inheritance rules. Since the wagf ts indivisible, it offers 
opportunities to owners who wish to evade the splitting up of their property 
due to inhentance (Powers 1999; 1167; Layish 1997; Dournani 1998: 26-7). As 
Gerber (20402: 75) has commented 


From very eatly on, people from all walks of life bequeathed all types of property 10 
divene beneficiaries, imal or chantable, for mouves ranging from 9 deeply 
religious devire to perfirm charitable acts 0 4 narrow, selfish wivh to disinherit one's 
sdanghtery 


‘There ane generally held to be two basic forms of wagh public and tarnily/ 
‘private’, First, there is the muyf khair, which involves the “permanent” dedica 
tion of the property far cturitable purposes, such ay a madiasa, When created 
during the wagif’s lifetime, such an endowment takes effect immediately and 
may consist, shoul he or she desire, of all, o« just part of; the sw’ property. If 
2 uuajf is designed tw take effect upors the death of the wif it can be revoked oF 
changed at any stage until death. However, wich a wayf is subject to the 
catablished limits on Muslim wills in that the endowment may not exceed one~ 
third of 2 peron's ascts. The second form, the wwf ahll, is sometimes 
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misteadingly referred 0 as the private endowment, Here the property. with its 
usutruct oF income, % held for the family of the wayif or other specific 
individuals, anol the extinction of bis or her descendants, whereupon it is 
diverted to a chantable purpose. It a sound mechanism for safeguarding family 
properties from the uncertain upheavals of economic and pobrical fe. Since the 
property is perpetually endowed it cannot be confiscated by ‘the whims of the 
powers that be’ (Doumant 1998; 26), For the same reason it also prowiges a 
protection against other families or competitors intent on property grabbing, for 
instance through marge or extortion (Doumani 1998). This form of 
endowment ts known as wugf ahll oF aay dhwen in Arab countries. Its ternved a 
wvgf al aulad in South Asia, where it was widely used and actively encouraged 
during the nineteenth century asa method for preserving landed estates. Land 
was placed under the management of a single male succesor, usually the eldest 
son, with allowances made to other members of the fimily (Caroll 2001 

257-4) 

Some commentators include a think category, the sagt mestuanik, best 
desenbed as a sjuasiepublic endowment, which primarily provides for particular 
individuals oF 4 class of imbviduals including the swupif"s Camuly, but also serves 
certain outside public interests, such as a mesque which is convenient for, but 
not exchisive to, family members. Another type of wagf ts the uugf gaye sahil, a 
state endowment created either because it Was estublished from the state ereasuty’ 
(lait salma) oF because the wayf has been taken inte state control 

The bave principles on duyaf remain the same throughout the Inlannite wold. 
However, there are vananons mv Ishinic jurisprodence between the different 
Suntni mudiatib ~ Hanafi, Maliki, Shafi and Hanbali = reyarsking the theories of 
tive ua as Well as diversity i social practices, juaictal attimades and innplemen= 
tation by states, Shafi’ insist that particular words be used to signify intennon (© 
create a uvyf and that the beneficiary must accept the wug/ ahli, while other 
schools do not. Though Shafi's and Hankulis do not insist on this, other schools 
of law require the delivery of the powesion of the property for completing the 
mujf and some imist_on the appomonent of the mudtauwili/nazi., Moreover, 
pretices were modified over time to axtapt to different situat 
beeae of t 


and regions 
© particular socio-political contexts and the vaned legal tadinons 
Riley can vary, therefore, according to geographical area and depending on the 
dominant jurisprudential school, ‘This leads wo “somewhat different approaches 
depending on whether the relevant jurisdicoon t Sudan of Atica west of Egypt. 
Saudi Arabi, part of Central Asa, or within a hand stretching from Egypt and 
Vast Attica through parts of the Persian Gulf area and on to southern Asa” 
(Schoenblum 199% 8191), 

On the pstticular sue of ownership of che wuyf juristic opinion ix divided 
While in theory the aagf property 1 dedicated to God, its temporality raises 
naties aver ewnenhip. Hag denotes the tying up of property in perpetuity in 
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such a way that proprietary rights cannot be exercised over the property itself 
but only over the usuffuct or income. As Hoexter argues, “continuous charity” 
(sadago jaar) provides security and irreversibility to the charitable act (Hoexter 
2002: 122, 130), However, even within the dominant Hanafi tradition, the wagh 
doctrine has raised complex jurisprudential iouey since the earliew times 
(Hennigan 2004), Shafi'n ange that the property ts simply owned by God, 
which in practice restricts human choices, Hanbaliy say the ownership is 
transforred to the beneficiaries. However, Malikis consider that ownership rests 
with the wagif and 1s inherited from her/him by legal heirs. Thus, Malikis dit 
hot insist _on the perpetuity and continuity of the endowment in the way 
Manafis, Shafi and Hanbalss required. Therefore, when reformers sought to 
modify the wuf institution in Hanafi or other jurndictions, they favoured the 
Maliki position. Since Malikis did not insist on perpetuity, the nature of the wagf 
could be altered of vaned. There are variations also in the Shi'a legal position, 
for example, allowing the sale of farnily amgaf (Persian) on the basis that the 
beneficiaries were owners, although ot in the cave of public aupaf, where the 
beneficiaries cannot be the owners 


Property and the Cash Wagt 


The majority of suyuf are real property, where the security of the act of 
“continuous charity" is easily evidenced. Some moveable assets, such as furniture, 
hooks or frm animals, may be settled sn 4 wagf and classical Mosim jurists refer 
to Hwyf of mobile asets as a pracnce from the Prophet's times (Kahf 1999), 
However, as the perpetuity of way is the gencral rule, money has not always 
been regarded as valid subject matter, During the Ottoman period. in the 
fiftcenth and sixteenth centunes, a particular form of endowment or trust fund, 
the cash way, by which money was settled for social and plows purposes, came 
to be approved by the courts. The wery nature of a wig, with the word literally 
meaning detention, is that property a being permanently tied up and endowed 
to chatity. Proprietary rights cannot be exercised at any time over the body of 
the endowed property, but only on the income or usuftuct, and it must be 
settled in perpetuity. The concept of a cash wwyf of this kind, dhs, presents some 
ditliculties within Islamic law, since money docs not have the enduring qualities 
‘oC, for instance, real estate, The long-term survival of a cash uyagf may therefore 
be called mto question. However, Kabf (1999), who pointy out that the Mabki 
school recognizes manafi (usufeuct) amypaf, notes 
The ‘ronming” feature of wag can be manatestedt in different forms. I may be shown 
ta torn of pledging the income /asufruct of an amet for 4 penod of time at the end 
ef whieh dhe awet ond ite mncomefusutract return ihe founder, mm ferns OF 
divtnbating both its weome and party of 16 asset over repeated instalments to the 
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beneficianes, hence cemporality comes from depletion of the asset, in terms of & 
perpetual asset that produces a repetive flow of income oF services, oF in termy of a 
right granted to the beneficiary m receive penodically. t repeated intervals or when 
needed, a flow of mobile objects/usufiucts. All are Wagf and there ix 90 nced for 
excluding any of them from being a Wag without valid rationale or support from ant 
‘original text. 


Gieakgs (2004) indicates that through a three-fold process Ottoman jurists 
came to legitimate the cash wag "the approval of a moveable asset as the basis of 
1 wah, acceptance of cash as 4 moveable awet and, therefore, approval of cash 

ndowments’. This did not put an end to debate about the legstimacy of this 
form of wigf, which continued with some vibrancy amongst leading jurists 
within the Ortoman world diough the sixteenth century (Guakea 2044) 
‘Through study of the court registers for the city of Bursa, Cizakga estimates that 
at lease 20 per cent of cash endowments in the fifteenth and sixteenth-century 
Ottoman sphere survived for more than a century, This suggests that in practice 
cash endowments could be as "perpetual’ as thase involving real estate. The fact 
that the endowed capital can be added to year by year in the cash anagf through 
the addition of income, and by further contributions, may go some Way to 
explaining their realience 

‘Cash endowments were an important source of credit, with the endowed 
capital lent to borrowers. The returns were used for chantable purposes. after 
any deductions for expenses incurred by the mutavalli or nazir and any taxes 
Money cared through provision of credit that was not distributed according to 
the terms of the wugf in any particular year was added to the endowed capita 
Girak¢a (2004) estimates that about 10 per cent of the toul eighteenth-century 
population of the city of Bursa, which averaged abour 60,000 inhabitants during, 
that period, borrowed from easb neyaf 

This credit provision aspect of cash auyaf raises interesting questions for 
Islamic law and has proved a modem debating point for junvts and historians. 
Did cash anyuf wolate the Islamic probibition on is (interest)? Some historians 
have claimed that the cash auyaf lent money on interest, or used transactions 
which were designed to get around the strict legal probibition on miha but 
produced an “interest-like’ payment (Cizakea 2004, citing Barkan and Ayverdi 
19701, Mandaville 1979 and Gerber 1988). On the other side of the detare it is 
angued that since the Ottoman coutts examined these endowments they aust be 
legal and that the return paid to the wa by the borrower was a share of profit as 
opposed to interest. This form of credit declined, ax did the endowments 
themselves when they came under increasing state control, being replaced by 
modern banks. However, there is 2 renewal of interest in the cash endowment 
Gig), as will be discused in the following chapter on Islamic eredit and 


inicratinance, 
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Accountability of the Wagt 


In the Ortoman period, linge imperial auyaf founded by 2 sultan or a sulcan's 
wife, were managed by a mutawulli (or maxi) with no personal connection to the 
wwagf The mutawalli was requited to un the wugf according to the terms within 
the founding deed, particularly its charitable purposes, and according to the 
general expected standards of behaviour and values within Islam, Gerber (2002: 
76) discuses the likely response from within the community where a manager, 
for instance, did not mect these requirements in relagion to an endowment of an 
imawt 

If the manager filled to provide food meawining up to the tradigonal standard wy the 

kitchen, he immediately found himself sued in court by a group of respectable 

citizens, iavanably headed by uhona, usually teachers in madrassas, the real public 

opinion leaders nm fan Ottoman] city. 
He goes on to explain that accountability in relation vo these Lange saaf was also 
provided by the courts, with the records showing that citizens often brought 
‘aypervisory’ cases in relation to a wagf Repairs and renovations to endowments, 
certainly in the records of Bursa, were conducted only with the licence of the 
court and imder the direction and supervision of the lama. Individuals drawn 
from the religious élite ako managed smaller awyaf ~ in seventcenth-century 
Burs, for example ~ with the gadi having a supervisory function 

Reiter (1994) has studied the records of che Shari'a court in twenticth- 
century Jenwalem and these, too, show cases brought against mutanulis (or 
inzzar) of auyaf, including allegations of neglect, mismanagement and embezzle- 
ment, sometimes leading to the dismisal of the mutavall, The documentary 
evidence ake reveal that the yadis had a supervisory role in relation ter auyaf, 
This can be seen from the very large number of applications by mitawallis 1 
renovate and repair existing buildings, ondertake new building, purchase new 


propertics, and develop wagf land 


Socio-economic Impact of the Wagt 


While the millions of awgaf spanning the world varied, the majority of founda 
tions fell into the five basic welfare categories of food, housing, health, educa 
tion and religion, ‘The beneficiaries of anyaf could be exclusively family 
memibers, but the governing charitable ethos is demonstrated inthe high propor= 
tion devoted to general welfare. Yediyildiz (L9R2A: 2-39) findy from the 
Ottoman awpaf records that dating the eighteenth century wo more thay 7 per 
cent of auyuf were held exclusively for the henefit of the founder's family. The 
gf provided services that the modem welfare state today offers, and this had 
the weit support of the state. In fact the Ortoman rulers seemed to have 
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preferred this arrangement. with the sultans frequently creating awyaf for public 
purpowes (Hoexter 2002). These chantuble foundanons, providing income in 
perpetuity for designated purposes, generally worked well except when there 
was state interference oF poor management (Ihsanogly 2004: X, 46-7). The wagf 
after nationalization may be indistinguishoble from. stare burcasicracses, bat 
during the time of their autonomy they provided decentralized planning and a 
dynamic civil society, which 1m turn affected the nature of the wuagf, 

The wagf was intended by classical Islamic jurisprudence to be a “third sector’ 
of philanthropy or civil society, which existed independently of both the state 
and the profit-making private sector. As Bremer (204: 5) notes, “The oldest 
civil society institution, the wugf or Ilamic endowment, combined the features 
of a philanthropy, a social service agency, and albeit indirectly, a political voice 
competing with that of 2 ruler.” Auyef were an integral part of the neighbour- 
hood economy and society and ‘atfected .... by a whole range of local fctors, 
from weather to urban development’ (Singer 2002: 169-70), Gerber (2002: 77) 
comments: ‘it is obvious that small charitable wugfi constitute a major example 
of the autonomous working of civil society and the public sphere in the 
Otioman Empire’, The integrity of the magf objectives, the quality of services it 
offered and the transparency of its functioning were in large part due to the 
effectiveness of civil society institutions. It was alvo civil society that reusted the 
governmental encroachments on the autonomy of the wif institution 

In the nineteenth century, the founding of European-inspired municipalities 
marked 4 formal repudiation of the wagf system in fivour of government 
coonhnated systems for delivering public goods (Kuran 2001), While some 
states preferred reform: of the institution to deal with what was widely regarded 
as wastage, mismanagement and corruption, others nationalized it or abolished 
it, Most Muslim countries now directly or indirectly administer usagf lands in 
separate munistries, leading to the demise of the wayf's noo-govenmental 
identity — making awyaf virtually indistinguishable from state lands. However, 
unlike state lands, auyaf are usually oueade the regular land informanon yystens 
and may have different management stractures. A veal casualty has been a soctal 
order allocating certain rights and obligations and the demareating of public 
spaces for government and civil society. However, as will be angued below, 
there are signs of the revival of the wsayf concept through initiatives within civil 
society, 

Baskan (2002; 25) comments that through the great variety of recipients and 
players the wugf system was a practice that “succeeded for centuries in Islamic 
Jands in redistnbuting wealth, as a product of state-tndividial cooperation’ 
Shaham finds thar ficed slaves were more often than not the sole beneficiaries of 
awyif in cighteeoth= and qwentieth-century Egypt (2002: 162-H8), and they 
were alo their founders (Fay 1998). Though the wuy/ is an Islanie institution, 
the beneficiary, the administrator and the process could and did involve non- 
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Muslims. Auyuf supported many churches and synagogues and these were 
equally admissible in the Muslim courts of law. Wag/ law, after all, inssted only 
that the property be given into the ownership of God for the benefit of 
mankind, Several non-blamic states with substantial Mush communities have 
also allowed for the wagf, and the “secular’ administranon has not undermined 
this institution any more than reforms by Muslim states, 

The substantial hterature on how auyaf improved the status of wornen was 
alluded to m the previous chapter. Recent research suggests that women in the 
‘Ontoman world, in various cities and through a range of historical periods, were 
deeply involved in the active management of their own wealth, particularly as 
recorded in the previous chapter in the creation and administration of auyaf 
(Sonbol 2003; Fay 1998; Shatzmiller 1995). Some very famous endowments by 
women of high nk involved the sponsoring of monumental public works. 
One of the most famous was Harrem (or Khurrem), the wite of the Orcoman 
sultan Suleyman the Lawmaker, whe endowed philanthropic institutions in her 
‘own pame in Mecca, Medina, Jerusalem, Edime and Istanbul. The first of these 
to be established, the Istanbul wug/, was baile between 1537 and 1539 Te 
included a mosque, a religious college, a soup kitchen, 4 hospital and a primary 
school (Peitce 1993), However, the creation of awyaf was not confined to the 
ruling élite, Tucker (1985: 96) points out in her study of Egypt that, while 
women from either the ruling or commercial sectors of society settled the 
majority of awyaf, women from the artisan class also endowed property. 

Ic is certainly the case that women did, unlike their contemporaries in many 
other parts of the world, administer and manage their wugf property, with some 
women, some of the Hime, serving as »mtowullir/mezcar Tucker (1983) found 
that women in nincteenth-contury Egypt frequently acted as the mutawallis? 
nuzzar of awyaf, receiving, as did most of those who held this potion, about 10 
per cent of the total income, This administration involved ‘a number of possible 
busines transactions, including the keeping up or renting of the ... property, 
the ovenceing of the income, the supervising oF repairs to the endowed mosque 
of school’ (Tucker 1945: 96). However, as has already beem angued, it is 
important not to overemphasize the documentary evidence and it may be that, 
‘as Aluned (1992: 112) has argued, Muslim: women’s relationship to property was 
‘derivative and marginal’. However, with respect to the wugf, the Ottoman 
records support the argument already presented to the effect that Islamic society 
was not as rigidly patriarchal as commonly assumed (Powers 1999), 


Debating the Contribution of Awgat 


‘The role and the performance of the wagf, which comprised such an important 
part specifically of the Ottoman lands, has been the subject of intense debate, 
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Colonialism and the Wagt 


Several factors, both economic and political, Jed to the decline of the sugh, 
including attacks on the institution by the colonial powers, which had a 
paradoxical relationship with the wugf. In some cases they preferred a starux quo 
Which ensured wability as well as social legitimacy. However, they found the 
unagf, which was neither private nor public land, inscrutable, particularly because 
it differed from Western models of chantable trust. The colonial powers, 
particularly the British, began to reconstruct wagf law through an chboranon of 
common-law family, trust or public laws (Lim 2000), An example ix South Asia, 
Where the Privy Council tried hard to reconcile the Islamic wugf with the 
English trust before, in ‘the notorious’ (Mahmood 1988) Abul Fata caye of 1894, 
declaring the wugf abli to be invalid (see Abul Fata Mahomed Ishak vy Rusomoy 
‘Dhur Chowdry (1894) 22 TA 76). However, the satute titled the Musalman 
Wak Vahdating Act 1913 restored the insitution, reponding to Muslim 
outrage and pressure from the Icadiag Mush institutions and leadership (see 
Kozlowski 1985). The Act remains in foree in India to this day, although i has 
been drastically amended and the institution has been affected by socio- 
‘economic legislation of « more general nature (Mahmood 1988) 

Wiagf land was seen as a vast resource of ‘non-private’ Land that could easily 
be hamewed by the colonial powers for other purposes, particularly where 
religious dient could be disregarded. Despite carlicr assumptions about their 
perperty. awyaf had their status altered or extinguished, although the 
experience varied between the Muslim counties. Where there war any lack of 
certainty about the status of wayf property, as was the case where old Ortoman 
records were incomplete, lands were siphoned off by the colonial and later the 
poitcolonal state (Raiscunt 2004). The main argument of colonialsts was that 
the wayf Was efficent, inequitable and uneconomic, ant thereby a cause of 
backwardness. Specific eases of maladministration fuelled the growing percep 
iuytion was inwunted for the development of moder economics 
As the welfire role of the Muslin states (influenced by tends in Europe) 
expanded, the state regarded the wugf as the property of entrenched political 
clavses, particularly the wlama. However, as Kogelmann (2002; 66) notes, the vaxt 
iajority of the population continued to be dependent on the generosity and 
benetits of family and wholly chantable foundations 

‘The invtitution of the ug was, in fer, often 4 power base for the alam 
Islam does not have a priesthood, mor do the religious clergy perform sacra- 
mental roles in interceding between God and man. The status and authority of 
the religous clergy arnes out of their role as Islamic scholars and the public face 
of formal, orthodox rehygon. They are often the spokespersons for Shanta law, 
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{o sustain their autonomy and acavim because of another arrangement, “share 
of the Imam’ (iahm-e-lmam). Under this practice, “every good Muslim should 
pay 10 per cent of his annual income to the wlama for religions institutions’ 
(Kamal 1998: 148). 


Deeline of the Waqt 


While Westem trusts, themselves inspired by the wagf (Lam 2000), are floarish- 
ing and extending their reach, the usyf has declined in irmporance. The vital 
difference between the two types of endowments, trust and wugf, is the Islamic 
emphasis on perpermity. The perpetual nature of the wugf abl, for example, 
meant that as generation succeeded generation, the number of benetictaries 
increased 10 a point where the benefits accruing to an individual were 
insignificant. As a consequence "Ynterest ty maintaining the property diminishes; 
the property falls into disuse and ruin’ (Carroll 2001; 261). Sinvilarty, even the 
office of the mitawall was pased down through generations, This proces of 
neglect was exacerbated where the administrator, over time became the 
Principal beneficiaries in the property, drawing income from the dedicated 
property for their management work (Layish 1997; 356), Ir was these economic 
disadvantages that led to the widespread abolition of the wagf abl, though it 
once had the approval of all schools of Islamic law, both Sunni and Shi'a 
(Carroll 2001). Kuran (2001) argues that “the statey of the Middle East might 
have tned to compensate for the rigidity of their wugf systems by prewuring the 
courts to play fuller roles in the management of existing wayfi and coordinating 
the formation of new ones. However, these tasks were hindered by two basic 
principles: static perpetuity and the founder's freedom af choice.” Kat’ (1998 
14) suggests that perpetuity is not an absolute condition for the creation af a 
wy and calls for the reconstruction of the Jyh of auyal He constructs a 
complex argument to the effect that the contemporary uvgf can be temporary 
While perpetuity may not be an absolute condition, however, the endowment 
‘of temporary property must be the exception as oppned to the rule (Kahf 
OT). 

Sehoenblum (1999) angues that *to a lange degree, [the decline} is ascribable 
to the legal doctrine asocuated with the wal", which hax been rigid as well as 
‘over-regulated by Maslin states, an contrast (0 the natural responsiveness of the 
Western trust. The dominant view, spearheaded by orientale commentators 
such ay Schacht (1986) and resonating in recent works, including Kuran (2004), 
holds traditional Isamse law and the institution of the wayf to be among the 
win causes of the Islamic world’s economic diappointments, Baer (1969: 
81-3), for instance, regards the wugf iu twentieth-century Egypt as rexponsible 
for ‘economic and socal ill! with respect to the agrarian stractute, since the 
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preservation of wealth in land in the hands of the few has contnbured 60 high 
prices for land and high rents. This is not the view, however, of those who 
reject the idea of Islamic law as monolithic, static and autonomous, pointing 
instead to the deep evolving legal pluralism. The wugf does have Islamic ongins, 
but it isa doctrine shaped by the prevalent political, customary and economic 
forces (Singer 2000: 161). For Meier (2002), the nagf instiqunion was a fleable 
category under Ishrmc law and Ortoman Sultanic law, bur it was eventually 
corrupted by centralizauon and over-regulation under the ampress of moderni- 
ting nineteenth-century reforms. 


Postcolonial Attitudes Towards Awgat 


Modernity brought about significant changes to social service stractures and the 
institutions of the Ottoman era began to evolve into modern institubons in the 
form of public or privately funded schools, charity onganizauons and modern 
hovpitals, Rather than modemize the wag? institurion, the postcolonial Mushin 
states sought ¢o abolish or nationalize them, In the countries of the Middle East 
both abolition and restricuon of fatuily myaf have become commonplace, 
Kuran (2001) argues that ‘by the nineteenth century the sywtem’s nygsdities made 
it appear as 4 growly inadequate instrument for the provision of public goods: 
and this perception allowed the modermzing states of the Mididle East to 
ationalize vast properties belonging to wuyfi’. The logic was that the wag 
system was ‘reasonably well-suited to the slowechanging medieval economy into 
which it was bom, [but] unsuitable to the relatively dynamic economy of che 
industral age" (Kuran 2001) 

Shortly after independence, several Syrian newspapers carried articles 
suggesting that the conntry’s ecanodtic potenual could not be realized without 
the disolunion of family endowments, The reformers recognized that “public” 
amyaf should be Jefe intact, not least because of their perceived importance in the 
minds of more teadivional secnons of the wlan (Deguilhem 1994). Syria 
abolished family awyaf and peohibited their fature creation in 1949, with the 
approval of Icadmg Synan junsts whe provided authonzation for their 
abandonment from within Shan’a doctrine (Mahmood 1988), The new law was 
widely explained inv the newspapers, in general plicing the reforms in a positive 
Light said cmphasizang che view that this was a step forward in terms of social 
Justice. At the same time public ayaf were brought finnly into the state 
apparatus, Public auf came under the surveillance of the Ministry of Auy 
Other countnes that went down a similar road snclude Tunisia (195%), where 
some four auillion acres of formerly endowed land was tansferred to. private 
rs as port of a wider process off reform, Libya (1973) and the United Arab 
Emirates (1980), Severe limitations were placed upon auyaf elewhere, as in 
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Lebanon (1947) and Kuwait (1951) (Carroll 2001: 261-2; Layish 1997; 356-7), 
This administrative pattern was repeated in most ‘Muslim countries and India. 

Family auyaf were abolished in Egypt (1952), in conjunction with fr 
reaching land reform, including redistbution of land and rent control The 
Ministry of Awgaf in Egypr was abo given wide-ranging powers over khair 
wqaf. with agricultural lands held by these institutions taken into the Ministry, 
their revenue spent according to the Minister's decision, Loser numbers of 
people were now interested in creating new auyaf (thus defined), given the 
increasing danger that eventually the properties would come wholly under 
governmental control. Commenting shortly after these reforms, Baer (1969: 92) 
expressed the view that ‘the income from these extensive properties will no 
longer be spent on pusposes some of which are anachronistic curiosities and on 
other objects opposed to the interests of the state”. Strategies developed over 
time to support the wugfas a dynamic and flexible instiration also came under 
legislative attack. The ase of legal techniques utilizing long leases with advance 
lump sums (lrikn) or "two tents’ {ijitanayn) way no longer permitted with respect 
to uagf lands in Syria following Law 163 of 1958. Egyptan reforms in 1960 
deemed that all such rights were to be terminated within a certain period 
(Ziadch 1985). To take another country where the institution survives, all awa 
in India are subject to wide and strict administrative regulation, drawing them 
firmly into the control of the state. The effet, at least in relation to che family 
wugh ahli, is that, according to Mahmood (J988: 6), it ts ‘a speedily dying 
institution’, although ie is noteworthy that the snstitution remains in existence at 
all in this non-Muslim country. 

The abolition of the wugf or its nationalization by postcolonial Muslim states 
is ironical, It was welcomed in the West as a move towards land market 
econonucs and private property. However, the states already powemed lange 
reacts of state land that were unproductive, and the limited land reform through 
redistribution was not very significant. Instead, the ‘anti-tagfism” was prompted 
by socialist ideas of state-led development and anxieties over the state-nvalling 
political power adhering to auyaf (Bremer 2004: 1). However, the decline of the 
uwaf may also be attributed to efforts at ‘comolidation of power by political 
movements intent on gaining control af peivate capital’ (Schoenblum 1999) 

States’ efforts to. control aupaf as a means of extending their power have been 
evident throughout Islamic history, although such efforts have met wath resist 
‘nce (Kuran 2001), Under Oxtoman rule, organs of state authonty initially sought 
to administer the orderly functioning of the uugf institution and to derive sorne 
revenve from it, but increasingly came te rubber stamp its authority (Johnson 
and Balla 2004). In the beginning, the state levied taxes on auyaf to finance its 
bureaucracy, but the nced for liquid funds to fisnd military and other needs soon 
Jed to anyaf Hands being treated almost ke any other property. Eventually in 
modem times states’ main justifications for interference were public antcrest, un 
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that the wugf did not serve the purposes for which it was originally intended and 
the state was better positioned to administer them efficiently 

Soveral states — such as Egypt, Turkey, Tunisia, Syrt and Algeria ~ sought to 
redistribute the way/ lands among the landless but there is insufficient evidence 
on the overall impact, beneficial or otherwise, of these land reform initiatives. 
Equally there is litle research on the administration of these nationalized 
properties still held by states. Iris difficult to compare the state administration of 
the wugf with the earlier arrangements of mutawullis, if any generalizauons can be 
made at all, On the contrary, it is a widespread belief that these nationalized 
auyuf have virtually ‘disappeared’, appropriated by the state without distinetion. 
4s to their origin or spectal nature oF siphoned off by private individuals, Ie is for 
this reason that most countries with substantial uagf property have ministniey oF 
departments of wugf that monitor these lands and cheir management, either 
directly or indirectly, There are two mayor concerns about this monitoring 
process relating to lick of transparency and lack of integration of these lands sn 
the land registers, as Well as perceived corruption in the state administration of 
these propertics. The challenge therefore is ¢© release the potential of die uy 
either for the onginal intention of the wuyif or in the public interest 


Contemporary Revival of the Wag 


While suf are in disarray ~ having been abolished, nationalized or mimmanaged 
= there is growing evidence of a resungence of interest, promotion and 
rethinking on the subject, Mahmood (198% 20) suggests, for instance, that the 
wag kha as well as the wy ahli should be up for “reconsideration by the jurists, 
and social scientists of the contemporary world of Islam’, The idea of 
the wif did not love its appeal, despite its official eclipse, for several reasons 
The uugf concept i» rooted in clawical Islamic doctrine and practice, which 
appeals both to those whe seek a holistic approach to Islannic principles as well 
4s to those who seek a retum to an idealized past, Many would angue that the 
wayf, apart from Geibtating estate planning in the face of fixed inhentance rules, 
is on essential vehicle for the Islamic charitable ethos. The state it most Muslim 
countries hay failed to live up to the welfare support standards evident an 
Western countnes, Equally, Western models of philanthropy as well as 
humanitarian support have proved inadequate, There is at impetus towards not 
only “releasing” wayf properties now controlled by the state but also encouraging 
newer ones (Waskan 20402), 

‘An increasing number of non-governmental organizations are using the waugl 
tnodel to solicit and manage funds, cashing in on the appeal of the instivutior 
authenticity, The North American Islannic Trust (AIT) was established in 1971 
in the USA und Canada, NATE provides protection and safeguarding for the 
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assets of the Islamic Society of North America (ISNA) and other communities 
by holding their assets and real estate in uugf The World Wagf Foundation, a 
member of the Isamic Development Bank, has as its stated mission to ‘activate 
the role of Wagf as 2 socio-economic institution in order to contnbute to the 
plins and programmes of sustunable development chat aim ar civilizational 
uplifting of Muslim Peoples and communities and end the suflenng of the 
poor’. The National Awgaf Foundation of South Afnea (NAFSA) and the 
Awqut Pund for the Disabled and Individuals with Special Needs (AFDISN) are 
‘examples of a growing movement which includes transnational as well as local 
actors, 

‘This interest in the wagf w mirtored by the platforms of socio-political groups 
actos a range of Muslim counties, Many view the wagf as an clement of their 
Islatnic identity and its revival as signifying a return to holistic Islam prnciples. 
There is also a proliferation of material in the academic literature relating to wigl 
Which generally revisit. the experience of the institution (some with new 
eiupirical research inte historical documents). This matertal also offers analyses 
of the institution's strengths and weaknewey and proposes newer approaches 10 a 
modern, efficient and responsive endowment. For example, the American 
University in Cairo organized its annual History Seminar on 1719 March 2005 
fon ‘The Uses of Hagf Pious Endowments, Founders, and Beneficiaries’, and 
the Islamic Sautes Programme at Harvard Law School has alo hosted a con- 
ference on the subject 

The wig! is ako attracting considerable attendion from economists and the 
corporate sector. The Saudeowned Rusd Idamic Investment Bank, with a 
capital of USS30 million, announced in 2004 that it secks #0 re-engineer and re- 
introduce many of the great blamic concepts suich as the wag/ in developing its 
Islamic trast and asset management products (Parker 2004), Some Islamic banks, 
for instance in Malaysia, ate offering products which combine a cash wf with a 
parmenship (mutual) principle, whereby the wealthy may deposit finds as an 
endowment with the bank, which manages the fund and ensures that the 
depositor’ share of the profits is wed for benevolent purposes. Thus, the ides of 
the Ishinic wuyf endures, ever where its position within some legal systerns 
remains questionable 

The Organvaation of Ikmic Conference (OIC), an influcntial group of 57 
imember states whieh also reaches out fo Mush communines in other parts of 
the world, has prioritized the promocion of the wagf on ite agenda, The 
distinctive contribution made by the uugl to the educational and health fields 
and in eradicating poverty i highlighted (OIG 2000), tt hay urged “member 
seates to pay further attention to usghy an the legisative and admanistranve fields 
and pave the way for them to develop their societies’. ‘To this end the OIC is 
fhciliating, through the initiative of the state of Kuwait, the ‘exchange of 
expertise information and experiences’, This process includes capacity-buslding, 
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‘workshops as Well as the preparation of “a comprehensive strategy for promoting 
and developing wugf institutions and activating their role in the development of 
Islannec socienes’, 

“The Islamic Development Bank, an organ of the OIC, bas also been paying 
attention to the waif, holding seminars and ‘meaningfully contributing towards 
investing and developing wugf asew’ (OIC 2000). The Islamic Development 
Bank has a substantial wagf fund (formerly known as Spectal Assistance Account), 
with a target capital of USL billion. This is used for emergency aid, asistance 
to member countries affected by locusts, floods and earthquakes, assistance to 
mitigate refugee problems, and scholarship programmes as well as other educa 
onal, health and social projects for Muslim communities in non-member 
countries in Asia, Affica, North America, Australia and Europe (Islamic 
Development Bank Group 2003). The Isamec Educational, Scientific and 
Cultural Organization (ISESCO) also bas a specitic programme for promotion 
of the wugf 

In a politically charged world, however, the ideologies of the beneficianes 
and the founders/ereators of auguf alter the perception of neutrality of the 
charitable endowment (Benthall 2003). The magf may be seen, particularly from 
a Western perspective, as an undesirable stronghold ef economic and social 
power wielded by influential political oF religious groups. This 1s a particularly 
sensitive matter when it resurfaces 4m parts of the Middle East during the War 
against Terror and the Arab-Ismeh conther, where Palestinian wugf lands are 
very important to the dispute, Philanthropic actions are not regarded as polite 
cally neutral acts of piety. 


Waat in the State Discourse ~ Kuwait Case Study 


‘The Mushm states that are members of the OIC have reiterated their 
commitment to the wugf institution, with Kuwait and Saudi Arabia leading this 
initiative, Most Muslin countnes have ministries of Auyaf, which are being 
streamlined. Recent reforms include King Moharimed V1's announced plans in 
Morocco for ‘reviving the augf instituoon and rationalizing its policies so that st 
niay go on fulfilling the objectives for which it was legally established, as well as 
Carrying. out its social sobidanty mission, ax it continues to develop and grow, 
thanks to the gencrosity of benefactors’. However, the experience of Kuwait, as 
the leader in wagf management. 1s worthy of especial notice i demonstrating 
the kinds of innovation that can awist the institunon to make progress. 

This case study relies entirely on the Islamic Development Bank report by 
Salih (1999). After independence in 1965, Kuwait upgraded ats departsnent of 
auyaf into a ministry, mirroring the actions of many other Muslim states. In 
1993, however, it established the Kuwait Awqaf Public Foundation (KAPF) 
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with the express aim of developing auyaf in a strategic fshion, continuing its 
‘overall management role while building on past experience by using modern 
institution-building techniques. KAPF created a network of specialized bodies 
to carry out specific tasks and adopted a simpler overall control system. Salih 
(1999) identifies the key elements of the system as 

separation between wagf amets, management outcome and the management of wagh 

service programmics, effectiveness of orgunieational comavunication lines and the 

smoothnes of administrative movement, and stnking a balance, when distnboring 
powers, between the necessities of taking initiatives and conteal requirements, In 
addinon to KAPF, the institutional network inchides the specialized fonds an the 
wagf sector, wagf community development, wagf projects, wagf invextinent staff and 

Private wag/ administration, 

The network established by KAPF includes both domestic and local 
relationships, and those with parmers, bodies and institutions ouside Kuwait 
Locally KAPF focuses on onganizational relaions with government bodies, 
charitable and investment institutions and private entities. Its foreign relations 
cantpaign includes exchanges of good practice and technical cooperation with 
other Muslim countries, locating and coordinating international support for 
promoning awyf and collaborating with its partner bodies to develop foreign 
uv investments. KAPP’s investment strategy Is “to maintain a balance beeween 
financial and development criteria’, while ‘diversifying its Shan's-compatible 
resources and commitments both locally and internationally” (Salih 1999) 
Considerable growth in 1993-6 in the volume of newly established anyaf, 
rovenues from wag? investment and expenditure on development projects 
suggests that KAPF has been successful in meeting the objectives of both the 
investincnt strategy and its Wider mandate (Sality 1999), 

KAPP fas wed modern computerized information yyvtenw, including an 
integrated database for awyaf, linked inte other Isatnic and global systers, Teas 
active in research and development, “feeding and refining 1s strategie planning. 
management and investment functions’ (Salih 1999), Knowledge dissemination 
‘on the wg axa modem institution is ako part of KAPP’s programme of work, 
including the wuing of a uugf bibliography and a periodical, As Salih (19 
states: “In short, information technology and R-& D are helping KAPF 10 
achieve its objectives and to renew itself to meet challenges of promoting wf 
and revitalizing its community role.” Whether Kuwait provides » useful model 
that can be transferred to other contexts 1s considered by Hamzs (2002), He 
identifies a problem serrounding land information sywents and auyaf in the 
cantext of Bahrain. Two wuyf departments were extablished there i 1926, one 
relating to Sunnt anyaf and the ther 10 Shi'a auyat Interviews with the 
directors of both of these departments in 2002 indicated that for many years 
these were not properly managed and they are “facing 2 backlog of problems 
inherited from the list seventy years’ (Mamzx 2002: 39), Hamza also Inghlighes 4 
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personality, whicly means that it ean sue and be sued as legal entity. Traditionally, it 
war the manager who had been standing before the courts ay an individual plain 
‘or defendant. Another nuyor reform ws that a modern nfs ovencen by a board of 
‘mnavells endowed with powers similar to those of a corporate board of trustees 
(Kuan 2001) 


Efforts at capacity building by mutauuillls/mazzar and enhancing transparency and 
accountability are important, but the real challenge lies in amproving and 
rendering more efficient the structures of wagf administration. 

There are many examples of bow the wagf institution in it contemporary 
manifestation has adapted to modem management and regulatory frameworks, 
The mose telling isthe ‘statute’ of the uvgf for the Islamic University in Uganda 
set up recently by the OIC. Afrer setting out ats objectives, the statute delineates 
its onganizational structure: a supervisory group, a board of directors, a board of 
trustees and an office of experts overseeing finances. The wugf of the University 
1s to have an independent juridical personality and is subject to “Islamic Shari'a 
provisions’, While this is a unique: international collaboration, it also shows the 
sophistication in structure of which the wugf is capable. What is certain is that 
the wagf worked best im the past where local actors had a say in its functioning 
and the revival of this institution will depend on emphasizing its role in the 
public sphere amongst thove who are best equipped te run it (Hoexter 2002) 


[jtihad and the Perpetuity of the Wagt 


The main difference berween the wayf and other forms of charity in Islamic 
theory is the former's perpetuity as ntdaya jaania (continuous charity), Thus, 
aug can tnaintain their original objectives, resivng manipalation by the state 
‘or individuals, This perpenity of the wugf, however, has been attacked as 
exeesively nigad and inefficaent. Contemporary Muslin jurists point our that 
while perpetuity may be the general rule, there is room for the exception of a 
time-bound uvgf, Ideally perpetuny means until the Day of Judgement, but 
realistically 1 means ‘as long as the property last’. A wug/ may turn out to have 
Jimired duration either because of the will of the wayif or the nature of the 
property. ‘The Maliki School of Isami juriprudence exphiatly accepts tempa= 
tality in wugf if the founder so wills it, although oder madhahib do not 

Kahf (1999) argues that ‘everything. in wugf ts subject te tind and there ts no 
single ruling in it that gained unanimiry except that the wayf purpose mast be 
hin? (benevolent). Apparently all schools af figh, including the Mabis, failed to 
angicipate caser in which the usigl answers real but time-bound needs. Kaht 
points out that “contemporary experiences of Mushim societies and communities 
indicate that temporaliry by will of the founder and by nature of certain 
objectives is port of sociil fife as all socreties need a¢ as much as they need 
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1982: 356). Where the court deemed the land to be “useless” and unclaimed, 
after investigation, it was registered in the name of the occupier. Later the 
‘occupants invested in the property and erected permanent homes, Despite his 
use of the term “squamng’, Bukhari records that no such “popular’ word was 
used to deseribe these occupations, because they were part of the legal and yoctal 
tradition. The state has the power to promote acces to land through the masalah 
marsala (Islamic public interest principle) and rhe ugf, with its chantable ethos, 
may well prove to be an appropriate instituGonal vehicle, which can be adapted 
to particular localities. For example, Thier and Chopra (2002: 27), writing in 
the context of Afghanistan, note that 


‘The idea of an independent village-bused foundation bike + wagf (a endowsnent for 
religious institutions which governs and manages separately fom civil authonties) 
may be worth investigation. A small revource base for projects and individual or 
{group lomo commaniies, along microfinancing lines, cou generate greater local 
ininiative 


Conclusions 


Rather than the narrative of the maaf as a histoneal or viewally extinct model, its 
revival offers the potential benefits of an inclusive, nonélitit and authentic 
economic institution. There are two obvious implications of the renewed focus 
fon the wayf. First, existing suyaf could be better managed and used for 
‘enhancing security of tenure, and ake for the urban poor. Second, future amyar 
could assist resource mobilization and redistribution, and strengehen civil society, 
Given the apparent support for the idea at the local, national and intemational 
levels among Islamic communities, the wagf need not operate at the margins of 
socio-economic and philanthropic activity; instead, it should be mamstecamed 
within state leyal and economic systems. Several Islarnic institutions, such ay che 
OIC and its subpidianies, as well as internanonal development institutions could 
play a vit role in ensuring that the ungf fulfils its development potential. 

The state bas been umble to serve all of the public purposes undertaken 
historically by the mal Apa frons capveity. the ability of the centralized state 10 
deliver speedy aid and fwinapitanan support to vulnerable groups 1s 
questionable, The endowment wag/ served as a bulwark for civil society and has 
the potential still to play that role. Sajoo (2001) argues that since social traditions 
such as those relating 00 amyaf are deep rooted 1 Muslim consciousness, "the 
potency af these ethical affinities becomes all the more evident in times of crises, 
when official institutions prove inadequate’, The current reappraisal of the role 
of the wugf offers opporrunitios to learn from the mistakes of the past and to 
construct a modem legal and administrative tramework, Although 1 is a matter 
of debate amongst scholars, since the wuyf is not a Quranic creation it 1s more 
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casily subject to creative interpretation and change. There 1s no reason why 4 
modern and responsive doctrine of wagf should not emerge from the personal 
reasoning recognized by clasical Ishmic junsprudence as itihad, a confluence of 
foundational Ishmic principles and modern management techniques. 

‘The eclipse of the sagf has left 2 vacuum in the arena of public services, 
which has not been filled. Students, health patients, the homeless, travellers, the 
poor, the needy and prisoners arc only some af the vulnerable people who have 
lost the cover of the wuyf This has made Muslim soctetiey further dependent on 
uncertain foreign donation, which is widely resisted both for its inherent 
instability and as unwanted foreign intervention, The call to harness indigenous 
philanthropic trdbtions aims to tap into the considerable ‘social capital’ which 
has survived through the institution of zakut. The endowment waigf i an 
embodiment of the principles of self-sufficiency, egalitarianism and Jearning that 
muark Muslim societies. Although for Mushms there is an annual obligatory 
charity obligation, the wagf serves as an additional and appropriate mechanisin 
for effecting other philanthropic objectives. In fet, zakut can be used to finance 
and strengthen way! institutions. Similarly, as will be argued am the following 
chapter, cash auyaf provide much needed credit and other financial services 

The increasing popularity of the wayf does nor necessirily imply a nostalgic 
feturn to a traditional model, Modemization of the way can deliver a 
transparent and responsive institution with modem management structures that 
can val Western chantable institutions and improve acces to land, The wugf 
should be see as a civil society institution providing public space, thereby 
capable of promoting democranzation and good governance, Given the number 
of Muslim and non-Muslim countries where the wugf is used, there 4s ample 
scope for sharing of good prcace and their experiences. International Islamic 
institutions such as the OIC. civil society in general and international agencies 
Jave a key role in providing the fora for the sharing of experiences and the 
development of norms relating to efficient management, The example of 
Kuwait could be considered a best practice, with its efficient wf admunisteative 
processes and efforts at sharing experience and technical know-how 

Ie ts a widely held wew that ‘reforms’ of avyaf that took them within the 
public sphere of government have squandered valuable matenal and human 
resources, More research is needed as to how those lands are being currently 
managed. At least ewo problems ean be perceived an felanion to reviving auyak 
the fint is the creation of appropriate information systems to enhance trans 
parency; and the second is finding the means to finance 4 revival. If endowed 
lands are to remain within the public sphere, the integration of snformation 
regarding state-endowed lands is necesary if these are to be transparently 
managed and fictored into general development In some instances the only 
information available is the historical wayf records, dating back to the Oxtoman 
period, although in some Musbm countries such lands have to be registered 
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under specific legislation. Perhaps the Oxtoman practice of surveying and 
registenng wigf land could serve as an inspiration for moder Mush states. 

There is a deficiency of funds for regenerating the productivity of the 
endowed lands and ako a lick of public finance instruments to secure the 
development of wugf propertics while offering the owners a market-determined 
retumn. This is not a simple matter given that nike (interest) 1 prohibited under 
Islamic law: {thas been suggested that re-pavatzanon may be a way forward 
and the traditional uayf model contains within it methods by which the 
endowment can finance oF refinance itelf, These include creating a new uvgf to 
add to the old onc, and using the mechanism of a Jong lease with a lange 
advance lump sum and a nominal rene (hikr/hubr), A long lease can enable the 
mutawalli of a wagf to circumvent the prohibition on the sale of endowed 
property: and use the lump sum to purchase new revenue-producing property or 
perhaps to repair existing buildings belonging to the wagf The nse of Islamic 
finance and banking, which is explored in the next chapter, provides a suitable 
envionment for the renovation and reinvigoration of auyaf. Shatt'a-compliant 
financing modes could be unilized by energetic mutawvllis! muzzar in partnership 
with Isamte banks, such as the murahahah (mark up/cost plus sale), allowing the 
porchase of matenals and equipment to improve endowed property. 

Certainly, Islamic endawments should not be ignored in debates about land 
regularization and security of tenure as they often compnse extensive tracts of 
land, ‘The revival of the sug/ could sn the end depend on the commitment of 
stakcholders through recognition of the benefits of freeing up the dead capital 
held in augaf, Where there is 4 shortage of lind for dismbution, derelict lind 
could be revlistibuted to Landles poor such ax squatters, as a new state wsigf in 
the public interest. There is also potential, discussed in the next chapter, for the 
usaf to be wsed to facilitate microfinance and other initiatives, This may well be 
an opportunity wo facilitate the development of indigenous model based on 
modern benchmarks and capable of responding to contemporary challenges 
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[An] importante fiction of Istumic finance chat seldom noned ... 1s the ability of 
Islamic finance 0 provide the vehicle for financial and economic empowerment 

to convert lead capital into incon asset 10 financially and economically 
empower the poor .... (Mirakhor 


2) 


Acquisition of land and the access to, improvement and enjoyment of property 
are often predicated on the ability of individuals to acces financial services and 
secure easy and affordable credit, The significant and increasing demand from 
Within Islamic communities that financial services be compliant with Shari'a law 
has stimulated a diversification of banking activites by both Islamic and Wester 
commercial banking institutions, Islamic banks are seen as having several inter 
related benefits, particularly when compared to commercial interest-bearing, 
banking (Mills and Predey 1999). ‘They are able to mobilize funds and savings 
amongst those who are excluded from conventional banky because these 
Institutions de onform to Islannic valucs, Equally, conventional commercial 
banks are not always easy to reach, particularly in rural areay with few local 
branches. tslnic banking abo provides a system for those who wish to awert 
their identity through using Islarmie methods and institutions. It suits those who 
may distrust of be intimidated by large conventional banks and who prefer 
mutual coopertion berween bank and customer, which is amplictt in the 
Islamic banking value base (Chapes 1992), Finally, Islamic banks potentially 
offer more responsible and profitable financial services duc to the closer bank 
customer relationship. 

Ishovic banking is now a boom industry owing to ite increase in global 
market share and fast-paced growth. With over one billion Mushims worldwide, 
val yrowth rates of over 15 per cent in Ilamic finance are not surprising. 
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There is increasing and divense interest in the interface between microfinance 
Initiatives and banking methods governed by Islamic values. Microfinance is the 
process of building financial systems that serve the poor. The United Nations 
has deemed microfinance a pnonty and 2005 was designated as “Microcredit 
Year’, with microcredit recognized as making a valuable contribution towards 
attainment of the Millerniam Development Goals. Undoubtedly, microfinance 
ts a powerful tool to fight poverty. though it might not be the appropriate 
strategy for all poverty alleviation programmes. Microfinance has alvo become a 
key concern of national governments, including those of Mushm states, non= 
governmental onginizations and, more recently, commercial banks. Micros 
finance in Muslim countnes offers a chotce of conventional, informal and 
Islamic finanetal products. However, unlike conventional finance, which a» 
preoccupied with profit maximization within 2 given regulatory framework. 
Wane finance i also guided by principles aimed at human development and 
poverty alleviation that provide a fertile environment for innovative micto~ 
finance initiatives 

Islamic microfinance tools can enhance secunty of tenure and contribute to a 
transformation in the lives of the poor, Lattle is known, in mainstream discourve, 
about what stimulates such alternative credit systems, the key distinguishing 
features of Islamic finance and credit, the development of Islamic microfinance 
model and the practical challenges to these innovations, Ay will be 
demonstrated, the ongins and development of Islamic financing, together with 
the present market for Isianic financial products, must be understood within the 
larger context of Ilaunic religious, ethical and economic systems, It will also be 
shown that Ilamic principles are being applied effectively t microfinance with 
appropriate legal and financial instruments, although only to a limited degree 
with reypect to housing microfinance, The potennal for further development 1 
suitable contests is explored through expenences in two parhcular Mushin 
countries that have yielded lewons for strategies of empowerment through Islamic 
microfinance, especially for women. Both Yemen anid Bangladesh reveal con- 
dhtions that make Islamic microfinance better suited to some Muslitn societies 

Ilumic finance is ant outcome of the demand for finanetal products that ate 1m 
comphance with Shans Liw, mest obviously with respect te the prohibitions 
pon ht (usury) and maiir (gambling), Islamic microfinance has not been 
developed systematically, however, though st too has been generated by these 
and other fundamental hnuic values As Islamic microfinance upscaley and 
divenities, as with Ishumic banking, there i a need for better regulation 10 
provide transparency and protection for thove using these services, Regulation is 
of particular importance in regard to housing microfinance, which involves 
relatively large loans and requirements for collateral or guarantees, For many, the 
overarching imperative may well be that beneficiaries of microfinance 
assured that products claiming to be distinctively Iuamic are authentic and 
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deserving of the name. Islamic microfinance thus presents challenges to both 
conventional and INumie bunkers as they seek to generate models which cater to 
the demands of this world and the hereafter 


Modern Revival of Islamic Finance 
Lhmic financing principles, which are said to have propelled Mushin domi= 
hance as an economic and trading power in the Middle Ages, have made a 
dramatic comeback in recent decades (Iqbal 1997). The Jangely rural Mit Ghani 
bank in Egypt, created by Dr Ahmad al-Nayar in 1963, 1s credited with being 
the first modern institutional wwe with fshimic financing principles, though 
it was experimental and short-lived. The early succew of this bank with savings 
and investments, as well as its rural outreach (Donohue, 2000: 140: Mengers 
2002: 7-9), led to other more stable Arab institutions such ay the Egyptun Nasir 
Social Bank, established in 1974, Since then, Islamic financial institutions have 
expanded to over 75 countries and a preliminary count identifies over 250 
institutions (Asian Development Bank 204). However, the roots of modem 
Isunic banking do not fie solely in the Arab word Comprebensive and fat= 
reaching effirts to reonginize nanonal banking a accordance with Isamuc law 
and replace conventional interest-buved commercul banks were seen in Pakistan, 
Iran and Sudan 

Experiences are diverse, with different objectives and trajectories of progress 
The policy in Pa for instance, way furly cautious and the banks con- 
centrated on financing short-term trade tansachons. By contrast, in Iran policy 
makers were prepared to advance the proces of IMamizanion energencally, At 
government level Islamic banking in Iran was and is viewed as an ewsential 
strategic component in achieving a fully developed Islamic economy, sot least 
because it shapes the attitudes and the behavior of chents (Khan and Mirakhor 
20403: 22). tu Sudan, the first Islamic bank was established in 1977 and interest 
based banking was prohibited only six years later, leading to a rapid expansion 
in tslamic banking. Malaysia saw ity Islamic banking sector nse to 8 per cent of 
the local market im 2001 from virtually nothing in 1993, with plans to expand 
inv the near future to 20 pee cent. In contrast to the generally hostile recepaon 
to the ‘Islamic’ brand in the West, Isanue finance has won many converts, For 
example, a Westen bank, Lloyds TSB, opened its Islamic banking services in 
the UK on the basis thar there ts a “demand from over nwoethinds of the two 
million Muslims in the UK who want Wlantic banking’ (BIC 2005). Global 
ial wstientions that have exablished Isbmic banking with Shari'a 
compatible services include Crubank, BNP Paribas, UNS and ABN Amro. This 
is matched by the increasing number of maponal and focal providers iw the 
field 
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‘Total holdings of Islamic finance institunions are estimated at approximately 
10 per cent of global gross domestic product (El-Hawary et al, 2004; Insutute of 
Islamic Banking and Insurance 2005, Anwar 2003: 64-5). Islamic capital 
invested im global financal institunons is currently estmated at USSL.3 trillion, 
and over 105 Islamic equity funds globally manage assets in exces of USS3.5 
billion in total (Asian Development Bank 2004), Ishmic finance encompasses 
banking, mutual funds, secunitics firms, inwrance companies, and other nor 
bank institutions. Rapid growth in Islamic banking has led to an explosion of 
Islamic banks or financial institutions in most Muslim countnes. Countries with 
substantial Masi populations, including European and North Amencan 
countries, have abo seen a steady increase un Islamic banks (Institute of Ivlanie 
Banking and Insurance 2005). Islantic banks are thus 4 global phenomenon, with 
their spread acrow the world estimated as follows: South and Sovth East Asia (47 
per cent), the Gulf States and the Middle East (27 per cent), Afiea (20 per cent) 
and Western countries (6 per cent) (Anwar 2005; 64). 

‘This trend towards a new and innovative set of financial snstitutions is 
particularly impressive given the prewures of the global market in the latter part 
‘of the twentieth and the beginning of the twenty-first century, Islamic banking 
is seen largely as a success story, despite some failures, both commercially and in 
term of customer satisfction (Kamal, Jamal and Al-Khanib 1999; Metawa and 
Almosawi 1998), In some counties, such av fran and Sudan, Islamic banks are 
the only ones allowed to operate owing to their conformity with Islamic law 
(Shari'a), In other countries, ranging from Babrain, Bangladesh and Egypt 00 
Indonesia, Jordan and Malaysia, Islamic banking competes with conventional 
banking and finance. 1a addinion to Islamic banks, there a an increase i the 
number of global financial mstitusions offeang Shan'a-complanc products 
through Islamic “windows', or through separate banks, branches, or subsidiaries 
specializing in lamic financial products, Kuran argues, however, that these 
Islamic institutions have oot revolutionized the economic lives of Masha but 
merely created vibeant swb-economies that offer cultural and interpersonal 
bonding (1995: 135-73) 

‘One key growth area is in the provision of Islinic morgages, both withity 
the Muslim world and im Europe and North Amenea. Balrain, for instance, saw 
considerable expansion between 1980 and 2000 in the number of mortgaged 
parcels off land and in the percentage of propertics purchased through an Islamic 
bank (Honea 2002). Another area expericnemg expansion is blanc insurance 
(iakafil), which emphasizes murual interest, cooperation, joint indemnity and 
Shared responsibility (Bharty 2001; Youset 2005), The fire moderns trkaful 
company, the Isic Insurance Company of Sudan, was set up in 1979, While 
there are more than 50 operators worldwide offering: taka, with textal assets 
standing ac over USS! billion, their penetranon even in Mush countries 
remains fairly srall, particularly with respect to life insurance, Malaysia hay seer 
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the most obvious and rapid expansion of Islamic insurance and one of its key 
financial companies, Takaful Malaysia, has entered into joint ventures to expand 
IMamic insurance activities in Sri Lanka and Saudi Arabia (2005). The D8 group 
of developing countries has a five-year sategic plan to move Islamic insurance 
forward in their countries by 200%, with Malaysia again taking a key leadership 
role 


Foundations of Islamic Economie Activities and Behaviour 


Although the modem reinvigoron of Isamie finance coineided with the 
account surpluses of oll-exporting Iamie countries, its maturity is rooted in a 
desire for socio-political and economic systems based on Islamic principles 
(Asian Development Bank 2004), The Qur'an and the Sunt encourage. respect. 
praise and regulate productive economic activites and the quest for material 
powenions and profit, as a means for providing human sustenance ay opposed te 
goal in itself. The Prophet was himself a successful trader and biy first wife 
Khadijah provided finance for these trading ventures and was anvolved in their 
management. ‘The firt community of Maske, being traders who had to 
journey and move goods over large distances and inhospitable terrain, required 
substantial risk capital and borrowings. Therefore the Que‘an commends trade 
(2: 198, 73: 20) and repeatedly refers to "loaning? as ‘besuiful’ in the context of 
man’s telanenship with God (2: 245, 73° 20) 

IMamic financing principles emerge from a broader economic ideology. 
Discussing the foundations of an hmic economic system, Chapra points out 
that Islam ‘is not an ascetic religion” and encourages man to enjoy earthly gifs 
from God, while seeking (@ promote social welfare and just income distriburion 
(Chapra 1970: J). Economic activities are not considered a separate part of 
Jwuman behaviour within the Islamic framework, Material pursuits occupy 4 
sphere linked to spintual values and religious beefs (Behdad 1992). 
Commercial activines condu ide foe individual, fhmily ane 
loved ones are both halal (permissible) and in many circumstances commend- 
able, There are narratives within the Suina am support of trade as preferable 
human activity, One saying ts to the effect that ‘the sincere, the futhful 
merchant will om the Day of Judgement be among the prophets, the righteous 
and the martyrs’, another that ‘Merchants are the couriers of this world, and the 
faithful curators of God on earth” (Rodinson 1978 S34 quoted in Gran, 1998: 
31), Such was the influence of Muslin trading principles that many histonans 
angue that Islan spread more by the example of ty trading standards than by the 
sword. 

While the Qur'an celebrates good trading practices, it 1s abo comeious of 
those who are unable to trade (2: 73) and praises chantable acts towards the 
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poor and destitute (see for example Qur'an 9 60), It demands compassionate 
treatment of poor borrowers ~ "If the debtor is in difficulty, grant him time all it 
is easy for him to repay" (2: 280) ~ even calling for a waiver, where necessary, as 
an act of piety. This is supported by the charitable obligation which finds 
expression in zakat, one of the five pillary of Islam, which as a levy on Muslims 
for distribution to the poor and needy. Islam also deplores certain behavioural 
patterns widely associated with some persons who have achieved niches. The 
Qur'an condemns greed and love of wealth which lead to arrogant behaviour 
(89: 15-24; 92: 1-13; 100: 1-11; Behdad 1992: 77). Economic gain should not, 
therefore, be achieved at the expense of spiritual and moral values and the 
textual sources of Islam are concemed with setting out in considerable detail the 
boundaries of permissible economic behaviour. Islamic law lays down the 
conditions for valid business and financial transactions and_ practices. For 
instance, the Quran gives guidance as to the necesity for writen business 
contracts, duly witnewed (2: 282). Whether « business or transaction is halal or 
‘haram (impermisible) is not merely a question of substance; its legatimacy ts also 
connected with the ethical quality of the procedure by which itis carried out 
Mont pro-faith commentators would argue that the Islamic economic system. 
has to be adopted in its entirery through Islamic social, politcal, and economic 
conditions (Chapra 1970), It is seen as a third way between capitalist and 
socialist economic models (Abdul-Rauf 1979), Khan (1994) suggests that these 
economic principles ako require individuals in pursuit of individual wealth to 
spend in the way of God (infiy), abstain from dealing with riba (interest), observe 
sanctity of covenants and trusts, comply with jusuce, faciliate enterpnse and 
respect the environment. Yet it ts readily accepted that ‘most of the hterature on 
IMamic economics assumes an ideal Islamic society which does not exist 
anywhere and the powibility of its coming into being in the near future is also 
remote’ (Khan 1994 73). The close ties between Muslin countries and the 
global economic, trade and financial regimes ensure that Islamic financial systems 
survive alongside and compete with Westem financial institutions and products 
The conundrum for bebevers is how the Islamic economic system and financial 
arrangements can apply in such a "mixed economy’, where the religiously 
permimible coexists with the impermisible (halal-haram), The role of religion sn 
the making of modem economics is controversial. As was indicated an the 
previous chapter in relabon to the wugf institution, several commentators such as 
Kuran (2002) and Guiso, Sapienza and Zingales (2002) consider Islamic 
principles us the reason for the economic backwardness of the Muslin counties. 
However, among others, Noland (2003) argues that, af anything, Islam promotes 
growth rather than acting as a brake on development. While the Qur'an offers 
fundamental principles and modes for economic behaviour, st does not provide 
details regarding Bnancial services themselves. There is space, therefore, for 
‘inductive reasoning’ In the development of Islamic economnes (Khan 1994: O4), 
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prohibinion on interest, according to Behdad (1992: 86), nha more bterally 
mean “over and beyond’. while others have translated it as “increment’, “increase”, 
‘addition’ and growth’ (Chapra 2003: 2). In. other words, the prohibition on. yiba 
may be wider than a mere condemnation of interest 

‘The concept of nba also covers all transactions that give one party more than 
“fhie exchange’ value (nba alfadl), which are deugned to proxuce an “untetest= 
like’ payment (Chapra 2003). An arrangement by which one party purports to 
sell one pound of salt, in anticipation that the other party to the tranaeton will 
make a furure transfer of wo pounds of salt in return, would not be permitted. 
Such a transaction sets an artificial higher price on identical goods in order to 
produce an extra payment that ts equi to interest in a Joan transaction, 
although there remains some debate amongst scholars on the precise seope of 
hhadithe in this regard (Chapra 2003). Any transaction between lender and 
borrower such that the lender receives gains on capital through an additional 
excess payment, sinall or Large, in money o¢ another commodity ws considered 
riba. Even a condition that the loan shall be preceded by some service by the 
borrower to the lender falls under the scope of riba, On the other hand, profits 
are distinct from ilu and not prolubited. Labour and effort, including the 
efforts of merchants or entrepreneurs through their initiative and sixk, are the 
creators of value and the protits from trade are not considered unlawful. In any 
business che human effort is more important than the money invested in the 
business. The gains from trade, profit, are in part a retcumm on financial 
investment, but the rate of return is not fixed or predetermined and carries 
with it a risk, Reward should not come simply from a ‘premium’ for 
postponing the repayment of a loun, without the creditor taking on any risk as 
to the posible negative outcomes of the venture (Behdad 1992), 

‘The prohibition on wsury 3s often explaised farther as a corollary of both the 
Islamic peotibinon against hoarding or an excess accumulation of personal riches 
(Qur'an 102: 1-4 and 14: 1-9) and the injunctions in favour of chantable acts. 
Trade and financial yain may be lawful, but beyond a certain paint gain becomes 
excenive and “immoral” profiteering (Behdad 1992), Savings, the difference 
between what has been gained and what is needed for sustenance and chanty, 
are encouraged to be put to good use, Therefore, an individual should not hoard 
money, nor should a trader hoard goods in order to corner a market (Wehdad 
1992-5). Marcover, El-Gamal (200) uses clasical Ilamic jurspricence, 
particularly the wnitings of Ibn Rushd, to argue that the prohibition on mht 1 
ot just a concern about exploitation but a sound economic angument which 1 
bused on ecanome efficiency. It operates to “faitly compensate cach party for 
the value of its goods as determined by the marketplace’. Under this reasoning, 
fixed, predetermined interest rates are not merely exploitative, bat socially 
unproductive and economically wasteful In the absence of interest. the 
preferred mode of financing is profit and los sharing. fa the practice of Isanic 
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banks, the contractual agreement between the bank and the depositor dever- 
mines the proportion of share or loss to be borne by the investor. 

‘The dominant view. ansing out of classical interpretations, therefore, is that 
the spirit of the prohibition on riba covers all forms of interest, However, there 
is some debate among Mushms as to whether this is 3 total prohibition on 
employment of fixed interest in moncylending or merely on excessive interest 
charges (Mallat 1988, Karsten 1982). The prohibition of interest has been 
interpreted differently by a range of scholars of Shani’s law and there are 
various schools of thought on the topic. Consider the impact the debate over 
the prohibition of ribs bad on cash wxgf, diseuwed in some detail in the 
previous chapter and arguably an important source ef money for the needy 
during earlier periods of Islame history. It is contended by some that these 
cash auyaf changed “interest” or an ‘interest-like” payment, albeit at rates well 
below those prevailing amongst contemporary moneylenders (Johnion and 
Balla 2005). 

‘A common example of a questionable device was holding the borrower's 
house as collateral for credit from the wagf (Gizakga 2004). The borrower 
would be allowed to continue ving i the property, but would have to pay 
rent to the wupf until such tine as the borrowed sum was repaid. At that stage 
ownership im the house would return to the borrower, Such methods, as 
Gizakea (2004) explains, could be viewed as ‘within the letter of the law while 
Violating its spirit’, with the rent being a form of ‘pseudo-interest” levied by the 
wagf on the borrower. However, can abo be argued that the Ottoman courts 
of the time, which had the opportunity to examine many cash auyaf, were of 
the view that they were legal and that the payments made by borrowers to the 
auyaf were a legitimate share of profit and not interest. The borrower was 
expected to use the capital sum received from the wagf for investsnent, and the 
payment by the borrower to the endowment did nor include interest, but the 
return of the principal plus a share in the profits cared from that investment 
(Guzakga 2004), 

More recently, Sheikh Dr Tantawi, the current head of the influential 
traditional amie university Al Azhar an Egypt, has joined others in arguing that 
conventional banking interest is a share in the profits of growth-inducing 
investments, and vot the fortudden nha. This follows a line of thinkers, such as 
Sir Sayyed in the nineteenth century, who have argued thar there is a difference 
between usury, which is prohibited, and interest when it is for commercial 
lending, which is not prohibited (Alimad 1958; Visser and MacIntosh 1998). By 
comparison, in a significant decision which appears to reflect a mote general 
standpoint, the Supreme Court of Pakistan declared in 1999 that all types. of 
interest Gall within the purview of the Quelame prohibition on riba (Dr 
Mohammad Aslam Khaki vo Syed Mohammad Hashim, PLD 2000 SC 225, see 
Usman 2000), 
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Social and Developmental Roles of Islamic Banks 


Idamie banking aims to fhciliate commerce, investment and legitimate socto- 
economic activity while contributing towards the overall growth and expansion 
of the economy. At the same time, st consciously works towands the alleviation 
of poverty and the more equitable distribution of economic opportunities 
(Logan 1999), Several Islantic banks, for instance, offer interest-free 
benevolent loans, on which the bank has no expectation of making any profit. 
The customer must simply return the orignal psincipal sum, free of any 
additional charges (gan! hasand) other than, in some cases, 3 basic administrative 
fee, Islamic banks make these loans available for welfire purposes to needy 
individuals as an act of compawion (Wikon 1987; 215). Those who benefit from 
the loans include students who require help to pure their education, but 
occasionally the loans are granted to small fiemers or the like. Some banks also 
.¢ deposity for social purposes which are to be used, in the same way as the 
modern cash wagf, exclusively for the welfare of those in need (Wilson 1987; 
215) 

‘Muny Islamic banks have taken their place as participants in the global market 
place, albeit in accordance with Shari'a principles. This competitive positioning, 
‘with conventional commercial banks, at Jeast in part, may be enhanced by the 
increasing interest of conventional international banks in the Islamic banking 
system as 2 meany of growth and expansion (Naser, Jamal and Al-Khatib 1999), 
In Europe, North America and across the Arab woeld international non-Islamtc 
banks have developed branches or sectors operating within the requirements of 
Isamae Jaw, 2 momentum no doobt fuelled by the development of Islamic 
financul products comparable to the traditional offerings of international banks. 
‘The Iomic financial system secks to integrate market-based financing peineiples 
with non-market ethical principles derived from Islamic economic principles, 
thereby bndging the gap between a market economy and a traditional system 
As a result, it ix widely consdered a» a ‘morl economy" which offers an 
alternative and effective approach to bankin 

Competition is accompanied, then, by a deeper responsibility for social 
welfire through financing, rooted in Islarnic values and economics. The Islamic 
bank aims to enwuire that individuals’ surphn wealth 1 not hounded, bur directed 
38 Ving) into investments within or upon worthwhile ventures. The Jordan 
Idlmie Hank, for instance, has been involved in investing in the development of 
housing projects for both miukdle-claws and lower-income groups (Wilson 19%7) 
In addition, some hunks, such as the Sudanese Idamic Bank, have placed great 
emphasis on the needs of the poorest sectors of society and the role tlt an 


183 


Land, Law and Islam: 


Islamic institution should play im secking to meet those needs. It has financed 
farmers to grow potatocy in schemes whereby the profits and lowey are shared 
between the bunk and the fimers on an agreed basis, ax well as purchase and 
resale agreements to fund a range of small busiaeses (Osman 1999; Harper 1904), 


Application of Islamic Principles to Microfinance 


Ishimie microfinance has emerged front the same principley of Islamic financing 
that have been applied to trading, business and investing within Muslim 
communities. Poor houscholds use financial yeryices to raise income, build their 
assets, and cushion thenselves against extemal shocks (Brandyma and Hart 
20044), but estimates indicate that fewer than 5 per cent of the world’s poor have 
accew to financial services, and Muslim countries do no better. However, 
microfinance institubons, which aim to provide financial services including 
credit, savings, cash transfers and inmurance to the excluded entrepreneuinal poor, 
are widespread throughout the world, including Muslim countries, althouyh the 
emphasis continues to be placed on the provision of credit, at least in the early 
development of such institutions (Ledgerwood 1998), Despite criticism. micro 
finance is 4 promising strategy with increasing succes in making the poor 
hanksble, although pethaps less successful in enabling the very poorest sectory in 
society, Such credit and savings approaches, including Isomic microfinance 
initiatives, have the potentul to make a significant coatnbubon 6 the fuancing 
housing, land and property rights fr the poor 

The Islamic principles of equal opportunity, entrepreneurship, risk sharinyg, 
usitable obligation and participation by the poor are supportive of micny= 
finance principlex (Ferro 2005). As Dhunule and Sapcanin have aqgued, "many 
elements af microfinance could be conadered conustent with the broader goals 
of amic banking. Both systems advocate entrepreneurship and risk sharing and 
believe that the poor should wke part sn such activities’ (199° 1; Dhumale and 
Sapeanin 1999), In its ideal form, an (shone bank is much more than just an 
institution guited by Klamic principles and avoiding interest payments; it secks 
to achieve 4 just and equitable society (Molla et al. 1988), With their diseinctive 
values, [Namie financial schemes can reach out to groups excluded by conven= 
tonal banks and ‘catalyze economic development and reduce poverty” (ADB 
2004: 2) 

In particular, the poorest of the urban poor, including squatters on remote 
or onutitized land and those living an renal arrangements in overcrowded 
inner-city slum tenements, tend fo fill outside the net of the general finance 
industry. A Harvand University stady argues that the development of appro= 
priate financial instniments to meet the shelter needs of this latter population 
group is without doube the greateve challenge facing the housing microfinance 
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industry today (Harvard Research Group 2000). In this context, Islamic 
programmey can play their part. 

Although currently lew widespread than those providing entrepreneurial 
credit, initiatives for the purchase, construction or improvement of homes, for 
installing basic services or even to fund land-titling proceses can also fit within 
the Islamic framework which supports private ownership. The Quraw explicitly 
commands respect for the property nights and houses of others (2° 18; 24: 27), 
with the Prophet encouraging lind ownenhip, As Kahl (1998) has argued, the 
rise of Islamic finance and banking has led to a contemporaneous development 
of Ishmic juriyprudence, producing a range of new financing modes, in 
accordance with these principles, to support individuals in acquiring property, 
As will be discussed in more detail later in this chapter, the urban middle class in 
Muslim countries throughout the Ab world, Asia and countries in Europe and. 
North Amenea with substantial Muslim populations are increasingly wolizing, 
Shari'scompliant- mortgages, provided by banks, in order to fund home 
purchases and improvement. This raises possibilities for using similar mechanisms 
as vehicles for housing microfinance to enhance accew to land and secunty of 
tenure for other les-privileged sectors of society, 

Mimkhor (2002) points also to the powible release of "dead capital’ dieough 
documentation of physical assets in order to convert them into productive, 
income-genersting. asets, holding out considerable opportunities for empower 
ment, In this he is consciously echoing the antluental thesis of de Sot in The 
Mystery of Capial (2000), with his mevage that the formalizauon of property 
nights for the poor in developing countries will enable them to mobilize their 
-osets, hberating their economic potential. Using the example of the Housing 
Bank of Iran, which helps people without homes to own one, Minikhor notes 
that these homes can then be used to generate additional capital for the owners 
to undertake other productive activities. Thus, Islaniie finance has an important 
role to ply in widening the provisen of funds to enable the purchase of, or 
building of, homes for those withoor them, and in enabling their owners 10 se 
the propery for further income generagon. A wide range of products exist. 
within the Islanic banking and finance sector, some of which have potential for 
developing Ishinic microfinance, despite concerns over their authenticity, 
integrity and regulation. 


Islamic Financial Objectives and Products 


Any Islamic financial systems or Islansic financial instiubans such as 9 bank or 
microfinance institution (MED. which is governed by the prineyples of Islamic 
law, will have a number of distincnve objectives that aee consistent with the 
broader gouls of Islamic banking and finance (Dhumale and Sapeamn 199%), 
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These include the requirement thar only business activities that are Shari'a 
compliant qualify for investment. For example, businesses dealing with alcohol, 
gambling and immoral activines are prohibited Furthermore, it envisages 
development of appropriate contractual instruments in financing mdividuals that 
avoid speculative risks, through the profit and losssharing principle. Freedom 
of contract in Ishimic law enables the continving development of new 
instraments, provided they are in accordance with legal principles and free of 
interest (Al-Amine and Al-Bashir 2001) 26-7), 

‘The deposit and lending products of conventional commercial banks have 
been remodelled to comply with Islamic principles as well as being competitive. 
For instance, instruments have been found to enable people to purchase homes 
with mortgages. or buy goods, such as cars, or start/expand a business, for which 
conventional banks would offer an interest-bearing loan, secured or unsecured. 
Some of these instruments are not entirely uncontested. Ay will be discussed in 
greater detail later in this chapter, there are those who express concerns as ta 
their accordance with Islamic values and consequently their validity (Anwar 
2003; 67-71), Nevertheless, there are a vancty of financial products which have 
been developed by commercial Ishenic banks to be comphant with Islamic law. 
‘Anwar (2003: 62) finds 21 types of interest-free instruments for conducting 
banking tranuctions. However, only a small number of these instruments are used 
regularly, with some rarely used in practice and remaining largely theoretical 
Four in particular are fairly common in practice: munibaha (markeup/costeplus 
sale); mudaraha (trust financing); musharaks (joint venture) and yara (leave). 

Fist, there is muahaha, which i» a common form of tade financing, 
particularly tn short-term trade finance. It is 3 financial product similar to trade 
finance in the context of working-caital loans and to leasing in the context of 
4 fixed capital loan, The institution buys goods and resells them to entrepre= 
neurs for the cost of the goods plus a fixed mark-up for administration costs 
(Donohue 2000), The finaneang entity owns the goods woul the last instalment 
ts paid. This is a two-stage process of financing purchase of goods by banks 
anid the sale af those goods to clients at mark-up pees, on a deferred paynient 
basis, The first stage in this transaction is where a financier (such as a bank) 
purchases goods, including machinery, raw materials, equipment, oF a house, 
from a third party on behalf of, and at the request of, a client, At the second 
stage, at a later date, the client purchases the goods on a mark-ap or cost=plas 
basis, thereby giving the financier agreed profits on the tramacton, The deferred 
payment say be in instalments, under an agreed payment schedule, rather than 
‘va single harap sun, 

Bach stage is €0 be kept separate with the financial intermediary (the bank) 
bearing the risk of los, even if only momentanly, to satisfy the requirement that 
it owns property that 4 is selling to the client. This bas become the financing, 
technique most widely used by moder Islamic banks, particularly to help 
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customers to purchase consumer durables such 3s cars, but ako, as will be 
discussed in more detail below, to provide finance to purchase a house. Some 
estimates suggest that as many as %) per cent of all transactions undertaken by 
Islamic banks are on the basis of murahaha (Anwar 2003: 64). Its popularity 1s 
de to the short-term nature of the financing, limited risk, and guaranteed profit. 
Islamic law allows a buyer to cancel a deal at any time, Murabaha ix a flexible 
model widely used for microfinance clients. Its advantages are that at does not 
require conventional collateral for credit, since the commodity or asset itself 
serves as collateral, It is easy to manage since it does not require accounting 
records 

Second, there is the mushaake arrangement, comparable to common law 
partnership where partners control sgbts proportional to their capital contribu 
tion, which also determines their retums (Donohue 2000). In contrast to 
‘mudaraba, discussed below, where only one partner (such as a bank) provides 
capital, here all partners agree to invest. The venture may be jointly managed 
and the share of profits is determined again by the parties together in advance, 
while lomes are shared according to rexpective contributions. Versions of this 
form of contract have been used to permit both short-term and long-term 
financing for busines, meluding furang. All partiers have a financial stake in 
the company and the right to a presdetermined percentage of the profits 
Investment is not required to be paid back at a predetermined date and che bank 
remains 4 partner in the operation. This is not a common financing mode 
among Islamic banks, as the banks are typically not involved with enterprise 
management. However, it has been used for commercial real estate investment, 
for the development of offices and modern apartments for rental, For instance, 
in Singapore the muharuks structure tas been used, in conjunction with other 
Shari‘a-comphant financial instruments, to develop a number of sites (Rabman 
bin Kanani 2005), although there appears to be ne specific evidence of its uve 
with rexpect to the provision of housing for low-income families ar theve living 
in informal scttlements, or with the am of enhancing the property rights of the 
poor 

‘Thint, the mudanabu product is one in which the investor bank conteibutes 
capital and the entrepreneur provides management, with the entreprenesr and 
investors splitting profits according to a contractual formula (Fadel 2004). Thus, 
the rabal-maal (the financier, ssich as a bank) exclusively provides the capstal 
monies for a project, while the mudanh (chent) provides know-how, labour or 
munagement expertise, and they agroe together in advance how to divide the 
profits. The provider of the capital (the bank) carries all the risk of the lows of 
capital finds, although the other party risks the deprivation of « reward for rime, 
effort and yo on, While it docs not lend itself to financing in relation to housing, 
trust financing in farming, (muczar’ah) involves harvest sharing between the bank 
and the entrepreneur, and the bank provides funds of land, tn muudlarahs the 
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provider of the capital has no control over the project management, whi 
takes this a preferred mode for banks. In addinon to being wsed for indiv 
business ventures a more complex version of the mudaraba is used for some 
Islamic investment funds. Some banks are ako offering products which combine 
4 cash wag/ with the mudarab principle, whereby the wealthy may depost funds 
as.an endowment with the bank, which manages the fund, while the deposttor's 
share of the profit is used for benevolent purposes. Like the musharaka, the actual 
return on the mufaraba is unclear, since it depends upon the final profit. 
However, a major difference between the mudaraba and the rmusharak is that in 
the former case the entrepreneur is not required to invest his/her own capital, 
and ehe total loan is paid back at a predetermined rate (along with any profit) 
The partnership 1s then closed 

‘nally, an Jara arrangement bas been fashioned as a financial product sn 
Which a financier purchases an asset and then leases st to the client for a fixed 
rental fee. The duration of the lease and the fee will be fixed and agreed 
advance (Donohue 200). A product is used for a specified period for 
specified amount, without the user aking ownership of the product; thus the 
transaction i really the sale of a usuftuct, Both rent and usufruct must be deter~ 
mined with sufficient specificity at the rime of the lease fo survive scrutiny for 
prohibition against speculative contracts. In one version of this instrument, the 
client is commuted to buying the asset at the end of the lease and the fees paid 
constitute part of the purchase price, Under a lease-purchase arrangement, 
payments include a portion applied toward the tinal purchase of the product and 
ownership is transferred at the end of the lease period. This is an mstrament that 
muy be used for purchasing 4 home, in plice of the probibited mortgage on 
which interest is paid 


Islamic Mortgages 


1 lending institutions have developed murabahia and yjara specifically 
n the Islamic framework, 
generally within developed economies (ElDiwany 2003). Munbaha is the 
tucchanism used most widely for this purpose. As ina house purchase using 4 
conventional mortgage, the prospective owner finds a property and agrees on 
price with the vendor, but it is the lending body, such as the bank, that makes 
the purchase from the seller. The lending snstitubion then sells the property to 
the purchaser for a higher price (including the profit mark-up), t© be paid in 
fixed equal instalments, usually over an extensive peniod of 15 or more years. In 
some countnes, this model has presented a particular problem under the tax 
sytem, which may require tax to be paid on both sale transactions, as was the 
case until recent changes in the United Kingdom, Hamza (2002) indicates that 
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this is the prevalent form of Islamic mortgage, which he terms "mutual contracts’, 
in the Gulf States. 

‘There are ako mortgages involving the payment of rent, as opposed to 
interest, Again, the prospective owner finds a property and agrees a price with 
the seller. As with murahaha, the lending institution purchases the property at the 
agreed price, but agrees to sell it to the chent at che end of a period such as 15, 
20 or 25 years. However. during that period the client lives in the property. 
paying rent to the lender for its ‘use value’ (EI-Diwany 2003), This product ean 
bbe adapted to allow the client to make lump sum repayments each year, or pay 
off the mortgage in one payment when funds are available. On the other hand 
there is considerable uncertatoty for the client in regard to the fact that the rent 
to be paid will be recalculated at the beginning of each year, 

Both of the above methods developed to replace anterest-bearing mortgages 
in a legal environment of secure utling with a formal land registration system; 
they may not be useful in the context of the developing world. They are 
generally somewhat more expensive in terms of transaction costs than 
conventional mortgages, because of the double-sale and accounting regulations 
(El-Diwany 2003). In the European context, banks tend to require from dhe 
client a fairly large deposit (bout 20 per cent) ax compared to conventional 
mortgage lenders, However, El-Diwany (2008: 8) descnbes a third model of 
cooperative Islamic home financing used over a considerable period in Canada, 
the diminishing partnership model, which may hold out greater possibilities for 
addressing the needs of Muslims outside the system of formalized property 
rights, ‘The prospective purchaser (clent) has to serve a prequalifying period in 
order to be permitted t apply for 2 morgage, during which time he ar she 
purchases shares in the financing organization: 


Funds raised by the organization in this manner are wed to finance other clients who 
have completed their prequabification penods, When the chent has qualified for 
house financing, Person A (the house financing organization) buys the house i is 
name from Penson tt (the house seller). Peron © (the client) then becomes a partner 
of Person A in 4 nominal partnership vehicle which # deemed to awn the property 
nominal’ because the name of this partnenhip vehicle docs not appear on the 
propeny’s tke deeds). For this purpose, Person C transfers the value of his 
‘prequalficabon shares tn the organization to the partwership vehicke, and the relative 
size of Person A's and Person C's contnbutious determine the ratio of theve shares in 
the partnership. Person C wow ves in the house and pays rent to the vehicle, The 
rent is then distributed among the sharcholdery of the vehucle, which of course 
include Peryon C hinwelf: Over ume, Peron C buys Perum As shares an the vebiele 
anil eventually comes to own all of them. At this stage he is the full nominal owner 
fof the house and therefore pays all of te rental on the property to hirnself The final 
formal step ts then taken of teansferring tile in the property to the chent .. between 
Penon A and Person © 
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proces encourage » growing feeling of trust and building of social capital to develop. 

a better society, 

Patel goos on to suggest that there is a Largely unmet need for Mamie 
insurance products within the microfinance sector, what he terns microtakafil 
products, as an accompaniment to housing microfinance. He gives the example 
of the Agricultural Matus! Fund of Lebanon ax a powible model for furure 
developments. This fund was established in 1997. It provides health insurance 
coverage and educational scholarships for its members in 180 villages in southern 
Lebanon and is aimed at the ‘economically Weak’. The scheme provides health 
insurance for 5.000 families paying US$10 per month ay a premium, with yorne 
who are unable to pay, of 40 pay the full amourst, being assisted by other policy 
holders. There is considerable participation from policy holders in the manage= 
ment of the fun 


“Back Door’ Conventional Banking and Microfinance 


‘There continue to be debates, discussed eather in this chapter, as to whether the 
ending practices of cash awyaf in the past were within Islamic principles. Ina 
similar way, the question has been raised! as to whether those instraments which 
are currently preferred by Islamic banks and their customer, as well as 
increasingly in the provision of microfinance, go beyond 4 change of name or 
terminology, Are these tanuctions within the letter of the law but not its spirit? 
While a significant proportion of Muslims use conventional Western-style 
banking, and to a loser extent conventional insurance, there is an increasing 
demand for Shan'scompliant financial products that are based on Ishaie 
economic principles and Islarmic financing arrangements (Fadel 2004), Ilanie 
hanks and Islamic enterprises ate a cooperative venture between financial experts 
and Shari'a experts (oF committees) who decide on the Islamic validity of a 
parricular product. There ts room for interpretive differences of opinion among 
juirists and different Shari'a conmmittces may and do react differently to similar 
contractual provisions, However, same commentators have considered whether 
the financial products of the Islamic banks are little more than devices te 
circumvent the letter of the aw, bat which serve in practice to introduce iba by 
‘the back door’. Anwar (200% 69), for instance, suggests that some of these 
financial products should be assewedd against a particular hadith: “A time shall 
come to mankind when they will legalize nibs under the garts of trade.” 

From time to time newspapers within the Arab world have carried articles 
doubting the Islamic credentials of banks thar claim to be compliant with 
(Donabue 200 138-9), This was particularly evideot during the criss over the 
so-called Namie investment companies in Egypt during the 1980s, the best= 
known of which was akRayan, These companies promoted their Ishunic 
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credentials and reached out to customery who had litte contact with the 
conventional banking sector, When these companies failed, they were found to 
have been involved in a form of pyramid investing, with new depositors 
providing the funds for fictitious returns to ald depositors. However, there was 
also evidence that al-Rayan had incurred losses from speculating in gold deriva 
tives on the international markets, thereby throwing considerable doubt upon its 
adherence to Islamic principles (Bahaa-Eldin 1999) 

‘Ata more general level, Donohue (2000) is concemed as to whether the pee~ 
dominance of murabaha proxfucts ~ the financing of the purchasing of goods by 
banks and their subsequent sale to chents at mark-up prices ~ amounts to btdle 
more than a change of bbels driven by the market with the aim of producing 
products that match those of conventional banks He argues that “the man on 
the street cannot see the difference between Islamic banks and thove which are 
traditional’ (2003: 145), perhaps because of the prevalence of murahaha products 
Which appear (© mirror conventional forms of consumer credit. Fadel (2004) 
argues that in order to justify the label Islamic finance, Islamic products should 
be distinguishable from those provided by conventional banks. At the same 
time, Donohue (2000) emphasizes that modern Islame banking is sull at a 
relatively early stage of development and that crincism should be tempered by 
an appreciation of that fact 

Just as doubes have been ised abour the Ishunic credentials of mainstream 
Islamic financial institutions and products, so too it m questioned whether some 
MFls truly deserve t0 be labelled as providing distinctively Islamic microfinance, 
In devising pro-poor strategies to enhance land and property nights, including 
the provision of housing microfinance, awareness of the strength and depth of 
local beliefs concerning matters such as nba are important. Microfinance clients 
should have acces to Shari'a-complant services, where such compliance is 
significant to them. However, Grace and Al-ZamZami (2001) in their report on 
huicrofinance in Yemen, are forthnght in their assessment that the extent to 
which a microfinance product is altered to be Islamic depends on “how strongly 
these beliefs regarding interest are held’. Therefore, where these beliefs are not 
48 pervasive, institutions may make cosmetic changes to their operations and 
products, such as changing the term “interest” t0 "service charge’. In other eases 
where thew behefs are fundamental and widespread, more extensive adaptations 
fave had to tke place, which affect the core of an institution's systems, 
operations and belie 

contexts, the interest portion of the repayments made by the 
the microfinance initiative who has taken a Joan ts reformulated as 
an administrative oF management cost, Ihamic law does permit transaction fees 
that are used sometimes in febtion to the zero-return loans made by Islamic 
banks co the seedy, but such costs muy not be linked to the aenount of the loan. 
A New York Times editorial (2 March 2004) states for instance that such an 
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approach was taken in Afghanistan by the microfinance project known as 
Parwaz, with the interest portion of small loans made to women entrepreneurs 
‘eleverly called an application fee’, Attempts to allay in advance any local fears 
that the loans being made are not permitted within the Sharia, as in the Parwaz 
project, may meet with some success. However, as hinted at in the New York 
Times editoral, care must be taken to ensure that this amounts to more than a 
change of name or label. The success or filure of a scheme may be dependent 
upon local revistance, which may powibly be laid to rest by ensuring that the 
products offered are in accordance with Islannuc law. 


Need for Regulation 


The relative infancy of Islmic financial institutions, in comparnon te longer 
established conventional interestbased banking, has led to several problems. 
Donohue (2000) points to 2 series of ‘external facto’, such as a lack of 
appropriate regulatory frameworks for lane banking in some countries, He 
refers tw the spectacular bankruptcies of some Islamic investment institutions, 
such as al-Rayan in Egype: He abo points, however, to positive developments tn 
regulation ~ in Egypt, for example, in the aftermath of the Islamic investment 
institutions cris in the 1980s, and in Jordan. Donohue (2000) alvo pomes to 
concems over the role of central banks stt fermns of setting credit ceilings and 
legal reserves, together with their lack of intervention when Isami financial 
inseitutions encounter severe liquidity difficulties. In addivion, he docunwents his 
concerns about ‘internal facto’, These include a lack of sufficient expertive and 
training. in Islamic banking amongst officials in some banks. There are also 
differences of legal opinion between various Shari'a commutters, each of which 
exists to advise a particular bank as to whether particular transactions are 
permiwible. 

No. uniform regulatory and legal framework hax been developed for an 
Ishinie financial system and Klamic banks form their own boards for guidance 
Sundararajan and Errico (2002) and Timberg (2003) point to the special risks 
generally arising out of the profit- and low-sharing modes of financing and the 
special nature of investment deposits where capwtal value and rate of return are 
not always guaranteed, Timbeng (2003) suggests a modified CAMEL (capital 
adequacy, amet quality, management, camings and liquidity) systent of suiper= 
vision for Islamic tanking, The Asian Development Bank has taken the 
initiative with the Islamic Financial Services Board (IESE) to provide a 
regulatory structare (Asan Development Bank 2004), In addition, the IMF, the 
World Bank and the Bank of Intemational Settlements (IS) in Basle are 
all observers/members of the IFSB, set up in Kuala Lumpur in 2002. An 
appropriate regulatory framework 16 expecially eridcal for the robust financing of 
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the housing, land and property industry, since housing usually forms a major 
part of the national awets of any country. Governments, too, are interested in 
regulating microfinance. and several countries have passed laws on microfinance, 
although some of these efforts risk jeopardizing rather than assisting the industry's 
healthy development 


Islamie Microfinance in Practice 


It has been argued that there is considerable potential for the development of 
specifically Islamic microfinance strategies. There are considerable benefits to be 
accrued from such innovations in terms of providing acces to financial products 
With religious, social and cultural Iegiumacy to those sections of society, 
particularly women, who are traditionally excluded from credit. The potential 
of Islamic microfinance, however, bas hardly been tapped, A number of 
empirical reports carried out by specialist agencies have sought to provide 
systematic overview and evaluation of microfinance in the Islamic world and/or 
Islamic microfinance itself (Gee Brandsma and Chaouali 1998). A World Bank 
report on the Middle East and North Africa im 199% noted that ‘several pro= 
grimmies in the region offering financial services based on Islamic banking 
principles show promising rewles’ (Bandsms and Chaowah 1998: 2). A recent 
follow-up report notes that the “Islamic finance methodologses are bemg applied 
by new microfinance programmes, and existing programmes that use Islamic 
finance ~ some of them very large ~ have become more viible” (Brandsma and 
Flare 2004: 2), 

During the recent peniod, the outreach of the microfinance industry an the 
Arab world has almost quintupled in size since 1999, gouny trom over 129,000 
active borrowers at the end of 1999 tm aver 7I0AKK) at the end of 2003 
(anda and Bujogee 2004: 17), A network of microfinance institutions 4n 
Arab countries, known as Sanabel, was extablished in September 2002, drawing 
together insrtubonal members from several countries including Egypt, Jorn, 
Lebanon, Morocco, Tunisia and the occupied Palestinian terntories. It has 
produced regular surveys of the development of uicrofinance in the Arab stares 
including the establishment of programmes based on Islamic finance 
s. In a survey published ia October 2004, Sanabel briefly recorded 
nce operations in Syria and Yemen (Brandsna and Bunjorjee 2004; 30 
and 84), Microfinance services in the area, some comphant with Islamic law, are 
limited largely to credit for enterprise, not consumer credit, the building or 
purchase of homes, ar home improvement (Brandsma and Burjonee 2004: 29) 

Microfinuncing bas been referred to as ‘barefoot banking’ because of ts 
ability to deliver financial services to nvmal women, and is of parncular relevance 
in langely gender-segregated societies. Experience shows that providing financial 
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services directly to women can aid empowerment. Women clients ~ with their 
generally high repayment and savings rates ~ are also seen as beneficial to the 
institution, A 2004 report on microfinance in the Arab world finds that the 
region has seen a significant improvement in terms of outreach to women 
borrowers. Up from approximately 36 per cent of borrowers in 1997, women 
currently make up 60 per cent of all clients in the region (Brandsna and 
Burjogjee 2004). Micro Fund for Women ~ a private non-governmental organi- 
zation and leading provider of microfinance to Jordanian women entrepreneurs 
= is an example of a particularly innovatory scheme run by women for women. 
Its goal is to empower women as income camers and decision makers in their 
homes and communities, leading to improvement in the economic status of 
women's families 

The moxt common Islamic transaction according to the Sanabel report is the 
‘murabaha, although reference is made also to a "UNDP-funded-village-bank-like 
programme’ in Syma, which has "taken the Islamic financial concept of risk and 
profit sharing one step further’ (Brandsna and Burjogee 2004: 30), in that the 
village members of the scheme acquired shares in it. with any profits divided 
annually between therm. The same report notes that Egypt remains the region's 
leading provider but has Jost market share, while Morocco is second, having 
experienced dramatic growth since 1997. However, other countries, such as 
Lebanon, and Palestine’s West Bank and Gaza, aw their microfinance industries 
stagnate, or even shrink. This was mainly because microfinance providers in 
these countries went through restructuring and consolidation, oF, in the ease of 
the West Bank and Gaza, faced particular challenges arising out of the Inuitads. 
In Morocco, however, which has seen rapid expansion generally in sicro= 
finance provision, three MFIs have implemented housing loan schemes, with 
further programmes due to be launched in the near future (CHE Intemational 
2005), although these do not appear to be consciously developed within the 
Islamic framework 

Despite this expansion, microfinance in some parts of the Muslim world ts a 
relatively recent phenomenon and there appears to be an increasing gap 
between demand and supply of Isamic microfinance in different pans of the 
Muslin world. A number of specialized agencies and insntutions ~ including the 
UNDP, World Bank, IME, Asan Development Bank and the Islamic 
Development Bunk — have offered recommendavons for realizing, the potential 
of Ilamic banking and meeting the challenges The Asan Development Bank 
noted, for invtance, that an Indonesian White Paper cleatly established the 
development of Islamic banking as a goal for 204. In the Philippines. to, 
attention is turing to the Iamic market as an important porential source of 
public funds. In 1998 the UNDP's Regional Bureau for Arab Sutes, together 
with the World Bank's Middle East and North Africs Regon, published a 
technical note on An Application of Islamic Ranking Principles to Microfinance. Si 
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then there has been an increase in literature on standard setting for tami 
microfinance and the Consulrative Groap to Assist the Poor (CGAP), 4 
consortium: of 28 public and private development agencies, lias provided some 
key guidelines. The remainder of the discuwion in this chapter will seek to 
provide an understanding of the contexts, debates and challenges facing Islamic 
microfinance. To this end, the expenences in two countries will be explored: 
Yemen, an Arab country where seven out of 15 microfinance initiatives were 
recently stated to be applying Mlamic financial penciples (Alirani 2003); and 
Bangladesh, a Musim country using microfinance which is not selfeconsciously 
Isamic. In particular this exploration includes a consideration of the gender 
dimension in the microfinance enterprise. 


Islamic Microfinance in Yemen 


Comparing conventional and INamic microcredit schemes in Yernen, the Sanabel 
report expresses a concer as to Whether the biter type of programme is 
‘efficient, sustainable [and] capable of achieving significant outreach’ (Brandsma 
and Bugorjee 2004: $4), although several such schemes have been established. 
Branca and Buronee (2004) note that a ‘premium’ has to be paid by 
borrowers because of higher transaction costs on blanc lending. The expenence 
of the Hodeidah Microfinance Programme, established in Yemen in 1997, is 
fiurly well documented and instructive, The project lends to the poor for 
entrepreneurial activities using a two-stage purchase and resale mechanism, with 
4 fixed service charge and repayment schedule determined in advance, although 
the charge is paid at the end to avoid any appearance of mtcrest. By this means 
both commodities and fixed awets may be acquired. It seems that costs are 
Iigher chan with reypect to conventional microfinance because a fied officer has 
to investigate each purchase, buy the goods on che market and exchange cash 
fior them (Grace and Al-2amZani 2002) 

From the outset, however, it was recognized that the religious beliefs of the 
people in Hodeidah were such that credit wn accordance with Islamic banking, 
principles would be preferred. Geace and Al-ZamZami (2002) state that some 
potential clienty feared that the loans might be prohibited by Islnn and chat 


Some religious/monque speakers announced that the project practices nha (chang 
of interest) which prohibited in Islam. Howeeer, when the project management 
descnbed detail of the tamuction, most of these speakers felt the product did adhere 
to the mumatalia methodology and retracted them statements. 


They document the administrative challenges which this Islamic financial 
product presents 10 the microfinance isticution and its additional costs, but also 
acknowledge its strengths in reaching out 0 those otherwise excluded and in 
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terms of acquiring broader local approval (Grace and Al-ZamZansi 22). 


Bangladesh and the Grameen Bank 


Bangladesh is overwhelmingly a Musliny country with an Islamic comstication, 
and its experience in combating rural poverty is itself worth studying. Its people 
are, to varying degrees, conscious af the authenticity o¢ cultural specificity of the 
microfinance products. The history of the Gramecn Bank of Bangladesh, which 
has served as the model for other institutions, demonstrates that i was derived 
from socio-cultural practices noc sn conflict with Islamic principles and helps in 
understanding the dynamics of microfinance choices and assertions of religous 
identity, Grameen was initially set up i a village in 1976. Under a law created 
for the purpose in 1983 it became a bank, It produced an easily understood 
system of microfinance, particularly the provision of small collateralsfree loans to 
the rural landless poor foe prosuctive enterprise purposes, focusing on the 
landles or those with very small landholdings Schemes centred upon villages, 
with members self-selected by the ability of neighbours to evaluate each other's 
creditworthiness. Members made weekly repayments on the Joan, including 
interest. It may be described simply as solidanty group lending, In 1984 ut began 
offering housing microfinance for the conseruction of homes. 

Reyearch has demonstrated that Grameen has positive short-term and longs 
term economic and social effects on the houscholds of participants, including 
Detter nutrition far children (Hashens and Schuler 1997), Women members of 
the Bank, when compared to other poor rural women, show a high degree of 
participation in the bour market, an enhanced starus within dete families with 
respect to decision making and greater freedom of movement, There ¥s also 
evidence that membership of Grameen over 2 number of years leads to 
expansion of awets for many women, Formerly landless women will purchase 
Land for agriculture and for building or extending homes. Improvernents to 
homes such as the addition of in ron to houses are alo a visible outcome of 
membership (Momen 156), Empowerment of women and the poor in general 
is widely viewed as a fundamental purpose by those in the Hank, alehowgh thu ts 
not necesunly emphasized at the grasroors level. However, the Grameen Bank 
has been subject to criticism and resistance both within and outside Bangladesh. 

‘At fine there were thase who argued that collatera-free loans could not work 
‘or that microfinance was not a valid means of addressing the fundamental canes 
fof poverty. However, from within the rural communities of Bangladesh itself 
‘eniticisms came parncularly from those sections of society who stood to lose 
from cheap collaterab-free loans. These groups included. the traditional money 
Jenders who involved their clients in 4 spiral of indebtedness from high snterest 
rates and the village landed élite who benefit from cheap labour. The inereared 
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visibility in the public sphere of women who are members of Grameen may also 
be regarded as a particular irritant and challenge to some established authorities 
Increasingly the concerns of local forces have been picked up and shaped by 
groups that have a wider national agenda. The argument 1 that the Grameen 
Bank is a dangerous manifestation of an imported forcign and secular culture that 
is designed to undermine and challenge Ishin (Hashemi and Schuler 1997). This 
viewpoint has found expresion sometimes through acts of violence against 
Grameen offices and personnel by at least one militant group. A spate of bomb 
and grenade incidents in early 2005, in which Grameen Bank branches were 
targeted alongside the offices and penonnel of other NGOs concerned with 
poverty alleviation, represents the latest round of these attacks (Daily Star 2005) 

Hashemi and Schuler (1997) suggest that Grameen has taken 2 nonconfron= 
tational approach to ternal critics, adopting an approach, for instance, 
whereby its social transformation objectives, including the empowerment of 
women and the poor, are played down by its staff'on the ground. At the same 
time, as these commentators note, the bank staff, ike the majority of people 
living in the villages, pray, fast and take part in rehgious events, while expressing, 
the Bank's activities in terms of well-embedded social obligations towards the 
welfare of the poor, The Grameen Bank. and the microfinance institutions based 
on that model, ean be positioned within the Mamie framework, although 1€ is 
the case that most members pay back their loans with interest. Some of its 
activities, such as the Struggling Members Programme for beggars, with interest 
free loans, and its use of seem to be evidence of an underpinning of 
Islamic values and even Islamic banking principles 

The provision of housing microfinance by MFls, whether for ‘whole house” 
financing, house construction and improvement, buying land or the snstallation 
of services, despite a frly long history, remains generally less widespread than 
provision of entreprencunal credit, parcularly in the Muslim world. The 
Grameen Bank moved into this field later in its history. only after full establish- 
ment as a bank. Housing finance forms a smaller part of ats overall provision 
than entrepreneurial microcredht, although more than 600,000 houses have been 
constructed using small loans of about $250 (Younis 2005). However, housing 
microfinance may involve larger loans, require a guarantee of callateral, and be 
difficule to implement in nformal settlements, where the MIs’ chents frequently 
reside. In Morocea, where housing microfirunce has begun to show significant 
development, the microfinance law, which was changed in 2002 to permit loans 
for purchasing land, houses, improvements to existing homes, and the provision 
of utilities, has a relatively low ceiling for such loans of $3,456 (CHF Inter= 
ational 2005). Thi Imitation has been addressed by some institutions using the 
‘progressive building’ method, in which a series of small loans is advanced as the 
process of house construction develops (CHE International 2005), It would 
seem that in Maroceo all the existing providers of housing microfinance require 
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loans to be backed either by a guarantor or by collateral, in the form of 
household goods or forced savings (CHF International 20015). 

Experience in Yemen and Bangladesh suggests that Islamic microfinance 
institutions will fice many of the same limitations and problems as conventional 
providers, Nevertheless, there is great potential to apply Islamic financial 
principles and banking practices in a concerted manner to the provision of 
microfinance. This has a number of obvious potential benefits, First, 
conventional banks and MFIs may shy away from lending to people living in 
informal sertlements and 2 scheme compliant with Islamic legal principles may 
draw in poor entrepreneurs otherwise lett out of credit markets but who would 
wish to avoid ribu-based credit. The strong correlation between Islamic 
principles and the values underpinning microfinance, including the emphasis 
‘upon partnership, mutual guarantees and a concem for the welfire of the 
community of Muslin, may provide the basis for innovation even in seemingly 
inauspicious circumstances. It is posible that Iamic MFIs may chrough their 
social, cultural and religous leytimacy develop instruments such asthe 
diminishing partnership model two meet the needs of chents without formal tide 
but with some night to lane! or a de fate protection from eviction, 

Second, such a scheme may be more acceptable 0 traditional and religious 
authorities whose support, or at least lack of resistance, may enhance the chances 
fof succewtully establishing the institution, particularly although not exclusively 
in rural areas. Aspects of good practice in relation to housing microfinance 
appear co correlate closely with the values and mutual cooperation that are dhe 
hallmark of Islamic financial institutions. The complementary aspects of 
microfinance and lamic banking principles hold out considerable powibilities 
for social and economic transformation. 


Conclusions 


Modern Islamic microfinance insirutions are still a recent phenomenon and 
juve experienced haphazard growth. They are not yet fully evolved but ther 
potconal 1 significant, In particular, Isainic microfinance products are suitable 
to enable housing microfinance that is within Islamic law and to enhance 
sceurity of tenure, particularly for the poor. Islamic jurisprudence, with ity 
emphasis upon partnenhip and a concern for community welfare, togetlver with 
the expandion in Mamie banking and microfinance, has the ability to respond 
creatively to the needs of the urban poor. There is an emphasis in exinag 
microfinance schemes on loans to the “entrepeenieunial poor’, rather thas the full 
variety’ of financial services that the poor need. However, appropriate finanesal 
instruments have developed which avoid nbs and can enable wdividuals to 
purchase homes, just as they can provide funds to start up businesses, While 
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‘These customers may have excluded themselves at the prompting of their 
religious belief, but the behaviour of the bank or microfinance institution itself 
nay abo be a factor, The increasing demand for Islamic banking and financial 
products, the entry of 2 variety of financial instinations into the market and the 
sheer range of Islamic products mises the question of whether these justify the 
label Islamic’. Given that some microfinance projects, particularly those focused 
upon reaching ovt to women, have been accused of meddling with social codes, 
suich questions could be fundamental to the continued existence of some 
projects. There are no easy answers, space snust remain for diversity, and Shari'a 
experts will have different opinions about the same contractual relations. 
However, sharing best practice and harmonization of general Islamic products 
woul! enhance the crechbility of Islamic finance and microfinance. 

In many contexts Islamic microfinance and conventional microfinance 
coexist and distinctions are not immediately apparent. Therefore, the demand 
for the development of Islamic microfinance products may not be as obvious oF 
as strong as the demand for Islamic financial instruments in the commercial 
banking sector. It is important, however, tht the vulnerable, particularly thove 
‘on very Tow incomes, are provided with the opportunities and fora to learn 
about blamic microfinance products and ultimately to participate in their 
development. ‘This is particularly the case with rexpect to schemes funding she 
purchuse of houses, their improvement of services, If such schemes are both 
Shari'a-compliant and shaped by local communities, they ean inspire consumer 
confidence while extending and enhancing land rights 


Postscript 
From Strategy to Tools 


Shortly after the summary of this research was disserninated by UN-HABITAT 
and its partners, the balance and uilty of its findings came under focus from both 
a general and a Muslim audience, The objecuve of this research, as conceived by 
UN-HABITAT, was to produce a body of matenal and to propose strategies, thus 
entuncing the knowledge as well ay augmenting the effectiveness of those 
working in Muslim contexts, The research was immediately made available to 
practitioners from Afghanistan te Somalia. More specifically, a new mitiative, the 
Global Land Tool Network (GLTN) ~ aimed at developing innovative, pro-poor, 
gendered, allorduble and sealable tools = began to apply Islinue tools to land, prop= 
erty and housing nights, This research was presented at several stakeholder meetings 
such the GLTN partner mectings attended by land professionals, civil society, 
researchers and. officials in Stockholm, Sweden (November 2008) and Oslo, 
Norway (March 2006). It was also presented at the Expert Group Meeting (EGM) 
in Bangkok, Thailand on "Secure Land Tenure: New Legal Frameworks and Tools 
in Avia ant Pacific’ (7-9 December 2005) onganised by UN-HABITAT, the 
United Nations Economie and Socal Commision for Asia and Pacific 
(UNESCAP), the International Federation of Surveyors (HG) and the World Bank, 

The bigest challenge came when the research was to be debated by Muslim 
land profesionals, experts, civil society and government officials at the Arab 
Expert Group Meeting, The workshop held in Cairo on 17=18 December 2008 
Was part of a high miinoterial conference howted by the Government of Egypt and 
‘organized by the United Nations Econonuc and Soctal Commission for Western 
Asia (ESCWA), UN-HABITAT, and the League of Arab States. The onzanizers 
considered it prudent (o refer the research to (we important authont 
Al Azhar, considered the highest yeat of Islamic learning in the Sunni Muslim 
world; and, second, a committee of experts convened by the government of 
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Egypt, Both the committees retumed the verdict that the research was fair, bal- 
anced, constructive and in line with highest standards of Islamic scholarship, The 
meeting of over 45 experts itself discussed and endorsed the research as a baseline 
study for fature research and policy making. They adopted the Cairo Initiative on 
Isamic Land Tools, calling on UN-HABITAT as a focal point to garner regional 
and international support and resources to consolidate and further promote the 
development of Islamic land cooks. 

Islamic land tools, even in Muslim countries, cannot be a substitute for the 
continuing proces of universal or generic land tool development because the 
complementary role of appropriateness of Islamic took depends on particular 
demands and contents. However, Ilamic approaches do not reflect a preference 
for religious discourse over universal or secular land approaches but rather a 
praginatic strategy. The relationship between Ilamic and other tools facilitates 
valuable crossfertiliation through best practices. The development of Islamic 
land tools, ike the evolution of customary tools, is not an internal matter but 3 
cross-cultural, interdisciplinary and global effort. Though Islamic principles are 
influential, they intersect in dynamic ways with state, customary and inter- 
national norms. Their relationship with other systems of formal and informal 
Jand tenure is under further study. In clarifying Islamic principles and developing 
cflective tools, injurious cultural practices carried ot in the mame of religion 
may be countered. 

The muldi-sakeholder discussions have focused on how to facilitate the 
development of innovative, pro-poor and gendered Islamic land tools. which 
could be used appropriately in specific contexts. Three broad challenges fice 
tool development im the Muslim world. Fast, the crysallizanion of postive 
strategies from the Islamic land discourse and best practices fom the Muslim 
world, needs to inform the tool development process. Second, there is 3 need to 
priontise specific processes of Islamic tools generation which can be innovative, 
pro-poor, gendered, affordable and scaleable, Third, interfaces between the 
various actors — whether tool developers, grassroots groups, civil saciety, states, 
development partners of scholars ~ are needed to harmonize universal, Islamic 
and profesional land principles. ‘The ownership of the procew by Muslins is 
important but civil society and development partners must contribute 10a 
proces that is inclusive, objective, systemic and transparent. 

Thete are several methodological questions relating (0 the proces of 
developing land, property and housing tools from Islamic best practices, The 
stakcholder consulanons have mdicated that the process must be representative. 
focused, constructive and non-ideological, Every Ilamic professional tool 
undergoes a rigorous process as do other took. There is a need for consultations 
between representative groups of professional tool developer, civil society, 
Keane scholars, policy makers and development partners, Harmonization of 
universal and Islamic principles, objectives and values enables systematic 
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identification, upscaling, development and evaluation of Islamic tools, The 
Islamic tool development process genenly follows stages similar to those in the 
development of other types of land tools, but adjusted to its distinctive sources, 
needs and sensitivities. The main players will be the community. groups, 
including grassroots women, tool developers, state officials and development 
partners, with the addition of Islamic scholars and Muslim communities and 
institutions. At the lunch of the Global Land Tool Network at the World 
Urban Forum in Vancouver, Canada on 20 June 2006, the development of 
Ishmic land cools was highlighted as one of the prionties for the network. This 
book is but a small beginning in triggering networks, frameworks and dialogues 
aimed at converting the promises of Islamic painciples into practical tools for 
women and men around the world 
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Glossary of Arabic, 
Ottoman and Islamic Terms 


Background Note 


Though the Linguage of the Quam and mow taitionsl/dbsical huernuire is Arabic, 
Muslin speak dozens of Languages where Arabic rerme are often absorbed into nanive 
Janguayes with variations an spellings and pronunciation. fn turn, the local Languages anit 
storms generate ewer expEsians approsimarng te the onginal Idanuc terminology. 
Anibic temm have abo bee supplemented by Peraan modifestions (particulary in SW'n 
literature. for example say for wiyf) ant Turkinh works (through the Onoman peniex, for 
‘example ayer for yaa). There ate abo tern, as in other parts of the Musto werk, which 
are castemary in oxi oF have no relation to Arabic but are neverthelew naw part of local 
‘or reyonal Masha lings. 

Tramliterating Arsbic concep into English punes purticular probleme ay Islamic terms 
uve been teeely charged to make dom more eauly pronounceable for English ypeakers, For 
‘example Qui’an becomes Koraa, Uvhman Empire i called Onoman, amt an Bath odin 
wag weiten as Waki Where powible. the Engi ypelling cloest to the onginal Arabic, 
Turkish or Pervan word hav been chenens but vome wellhentrenched colonial terms such a 
‘Quiontan have been retamned for eany reference. 

“There are elaborate guidelines for teanshiscration in the field af Asabic and Isarnse studies 
For ezurpe, lpm dosing bare hens and ‘pe (or noarophe) bout the 
ont followed here t simply to make the glowary more accesible for 8 non~Musbm, on 
spoctaline audience, No effort nude 10 trace the lingnntic onygns of + term or Hs can 
‘geographical sage (unkew wokevant), for this w agama matter of enquiry, The renler 
Keep ins mund that there woul Ihe ant askditional exrenave yowary ypecific no a puricae 
‘eauntey owing 10 aby Iuamie school, lngtie and historical content 

‘Where there are two equally jopulir spelliygs, for exanyple mawat and inew 
both af one af theus is ined A sopertiocn "h’ ending. for exacople in Sunnah or Shah Mins 
‘been dropped. Sinilitly ‘al’ for the) prefixed to Arabic erm has been dropped. Where 
posible, the Arabic plurals have heen used for example supa! (Ilamnic endowment) insteat 
‘oC want, olen wach authenticity creates complication. Rather, thin glowary operates as 
ready reference for the particubr vocubiulary used i the mata eight position papers, bearing 
iw eine that these terms ae often compler, have varied aneanings art are often subject 10) 
swuch slebane 


alt justice, one of the fundamental concepts in the Quran 

‘ad! wal shun eapulenuna, the endeavor to balince eompeting iatereut, for example, 
striking an appropmte tulance betwcen the woes of present anu) fone 
getierabone 

Abts ‘Mulinw dynasty which ruled between 750 sna 1258 
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hay 
Nayrabomal 
bu 

dawns 
danny 
defer hagas 


diumwon 


in 
die 
mys 
Ernie band 
punt 
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field of study oF rules concerning the model behaviour of the judge and the 
courtoom 

name of + Muslim religous movement, which 1 not 3 part of mamnstream 
Sunni Idan and founded by Hazrat Mirea Ghulam Alymad (4. 190) 

‘the eternal life after death wah God 

Que"ane prinerple of trunt: land and revources ace owned by God and human 
beinyy exercise cuntral over them 9 rust 

the City, commonly referring to Medina, the «ster city 0» Makkah un Saud 
‘Arabia inhabited by the Prophets generation and an important Muslin holy 
ony 

intellect, the protection of intellect ® une of the five dannypat (ewentials) of 
Islamic bw and 6 to be protected by mavdaha (public mterest) 

indwutual ot offical penom filed by members of the pubhe before the 
Ortoman rulers, for example with rogard to abuye of power by official 

ined in Syria to devenbe villages where Lind had been reypatered personally sn 
the name of Sultaa Abd” abebtaned but was ‘tured ower’ v0 the Orromarr 
Troaairy i 10K, although the occupants regarded thenmmelves as having full 
ownership. See also jie 

“ental components 

hhooour kill 

deceawed’s close surviving make agnate, the decened's ther, brother, 
uncles, couins of more divaet mule relanve 

tangoble property night 

Maslin dynasty which ruled between 117E and 1250 

credit tramacton with 4 down payment, rejected by the mayanty of Harm 
jee. 

2 le wath advance payment for fonute delivery 

credit le ne deferred payment sale allows products to be purchased on 
tstalment payments of fora hump stim paid at » Later dite 

human (for example human endeavour or interpretation), «9 well wy state 
references that ‘how contemporary society actualises the Shana 
vale 

the sate themury for wellire, sso the means for manngstig eal ands 
benevolent 

nnecewuty and need. supplementary prmciple m the methadalogy of fslatnac 
ave [onul al fight) 

sential, one of the three cateyorics ff publi interest (mahal seluch 
Anchudes protection of property (mal) 

central regnter in the Ottoman sphere, concomed primarily with, 
accountancy 4M! Gxanon, ako conunonly known as Oe tala deen 
‘protected’ of ‘cowenanted’ people, nes-Munhin subjects, spocitical 
Clrewaaes and Jews A dhima has extensive amphts in ans Isbamic sate, 
although hn Lind » subject to bipher taxex (we khang and slay) wo few of his 
‘exemption fem eniltary duty ad cuba 

religion: protection of relypon » one af the five daunypar lewentuil) af 

Humic law vebiel 16 to be protected by muastahu (pubic inveres( 

lef, oF night to concrol the Laut produceively ma local area. Alw the offical, 
appointed by an Oxtoman Sultan, who beld this might 

worldly life ta thee here anal ecw am earthy 

Sultan land, often used yynonymously with state lana (man) 

(plural farand) an act considered 10 be obligatory under lane lave, alse the 
duty ww act 

(plveal fatawy) formal advice from 4 competent authonry (mutt) on a pount 
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of blamic baw or dogma Its ven tn response to a question. 

a measurement of land, 1.038 acres and (42 of hectare 

Istamic jursprudence, practical rules of Shans derived feom the detailed 
evidence un the textual sources. Figh thus the end product of wal al fap. 
‘orden of the Sultan (for example, declarations of takes) the anders were 
disseminated or read out to the people directly 

june or thone well versed in figh 

Tegal compilation during the 

reign of Mughal Inchan emperor Aurangzcb by eminent bwyers of the ume 
{about 1670), translated 1 1850 by Neil Baillie 

4 declaration 

‘uncertainty, mk oF speculation 

plural ahadith, che sacved tradition: wudhies of the recorded actions arnt 
sayings of the Prophet 

‘category of complementary nghts, protected by public interest, contrast 10 
the more danunyyat (ewential) oF Ube lew sypnuticant tahsiniyyat 
(embellishment) 

annual Muslin: pilgrimage to Makkah any! Medina, one of the five pila of 
‘slam, incumbent once ona lifetime on every Muslim who can make it 
pernuited, tawfal 

public bath, » convmon feanare of urban ypace 

name of a Sunni school of law, associated with the early religious leader 
(am) Abu Hanis (L767) 

zname of 3 Sunn school af lw, asociated with the early relygou leader 
(sam) Absmad tbo Hanbul (4. 888) 

truth oF rights, sed in the Qur'an 227 times, sometimes referred 10 26 rhs 
‘of God, thereby creating ebbbyations for human beings 

forbnddlen, unlawful under Iamic Law or religion 

lange fief (drlik) during dhe Otornan preniot 

fixed punishment for deaymated veri crimes 

‘formal syste of banking and debt traraer 

literally the guide, yf a compendium of Hanafi lw, An ertentabst 
‘ottoenea eramation is that by Charles Hanulion sa 1870 

Lifetime transfer oF galt. an Ilamnic law a contract without conmieration, 
Mush veil worn by women 

swions; sound cational judgment based on cause and eflect, vo be enercined 
{tle spit of fae Law 

Jongg eases with advance Ioeop sass 

special rverves. for example, those extablohed by the state for use ay 
“cooscrvanion sones 

{nv hlareic imtvnor or ombudsman for enforcerment ot public wsterests or 
‘Vigiunce powers An independent atficer appomnted since the days of the 
Prophet to erpure comphance with blamic reyulations. Otter had broad 
powen, functioaug like + chiel wnpector of wenghts anal meavatey an «Wiel 
[public health officer vale into one, as well ay envarommental protection “czar 
document revordiag the contract of sale arnt the deed of ownership 

2 Shant‘a court document 

recording the wheritance of taval 

‘sale document tuned by 4 Shari's court 

mvemment ot fil peoshict vou Ilanmic legal reasoning 

matters of worhup and practice af rebygon 

‘summaries of the deta from mui books kept during the Onroman 
penod 
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Kamumames an Ottoman tard regsteation 

Ritabet-T Vilayet guide, available i the Ottoman archives: 

Khalifis succewor, vice-myent, caliph tewandshup., an Isle pesbtxcal concep 


Andicating Feaderip on behalf of the Muslin community (ma) 
Khol sovurce of Maliki law, based om the writings of Mukhtasar of Sidi Khalil the 
7 wy wed tnmlaGon ts that of FW. Ruston (1916) 
any) ‘under sate control upon which a tax a pand by thove in powession: i 

deveriber both the lane itself and the 1 

hows gener obligation for a charitable payment on all gains from trade or other 
‘economic activities for Shi'a Munlins 

hw {judicial divorce, granted through 2 decree 


‘Khuthatul Wada" Prophet's Farewell Sermon (632 AD), an important Isamie document 

Kinuh ab-Khanaj (The Book of Land Tas), Abu Yasut’s wide ranging treatise on the Ilamc 
theory of taxation (Cairo, 1342) 

Kyun ‘Ottoman pened land wformanion 

Hakone reconds (paracularty between 154-1634) containing all land-related 

sinfoemavion 

water; water rights are widely dincwroed am the Qur‘an and the documented 

wyings of the Prophet 

the gout (property) being sold or purchased 

(plural madhahid),» school of legal thonight with divinceive elements to is 

Methosiology, asocianed with a particular relygows leader (Imam) of the 

clawacal penod 

1 relyous schowd 

thar mailaha (public annerest) includes the duty tw preweot harm 


FEE ES 


gambling, 

‘dye Ontannan Civil Code based on Islam Law (Shana) enacted in 1876 
Based on the penpective of the Hanafi School of Mudim junsprusence, but 
otlowing a Napoleonic fom Ho full le ws Maja} Akan Adliye che 


Book of Rules af Jusice 

Moeboh Mecca, the hole Mushen city, which Inounes the Kasha or the ‘black tone’, 
destination for the Must pagar (Hay) 

snakroh Jon act considered repuygant under Islamic Live x Gah 

mal property. the protecaan of property mone of the five danmyaat (enentiah) of 
Islamic law which ts to be protected by matahe (publ interest) 

Matidey name of 4 Sunni yehwol of law, asocianed wath the early relygvous easter 
Malle two Anas (d. 76) 

Marna ‘Mashim dysuary which ruled between 1250-1517 

mana anchor point mn Isaac legal reasoning 

Marwbily an act recommended wender tstarnae lew or faith: 


‘majaiid ¢ shana hierarchy of legal aims or obyectives of Islamic lave also the tithe of an 
influential book by Al-Gharzab (1058111) 


inget good oF acceptable lchaviow that 1 ro be encouraged by other Muslin 
‘Miotaha/maaks — Islamic public interest principles 
manly Iiterally means benefit or tered un dame janeprudence and ny atten 


perceived as overriding public miterest; used synonynaotly woth sila 
atrab/metuke wblic lind for general use, wich as pannores fr the use of articular Howes 
aud villages, markers, parks ancl places 4 pray 
‘mam malomipyapecpetty for peneral public vse wich yoade 
Imai saps property fox wre by a specie comunnunity wacls ay snark lacey 4nd 


mieten 
mani see meet 
anand apecific property settled 1a an endowment Geagh 
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[provides both lund and seed for the crop, the worker provides the labour 
Iie: the protection of hfe 8 onc of five danunyyat (senna) of Ilan law 
anid is 50 be protected by mastaha (wublie interest) 

necewity; or the repeal of inoperative of contradictory Qur'an verses in 
fhyour of those considered more fundamental 

Progeny, the protection of progeny 1 one of the five danunyyati (emcanah) of 
IMamic law and to be protected by malar (public nwered) 
admunutrator, manager or superintendent of an endowment (usaf in South 
‘Asa. equivalent co muvtarlli m the Anb world 

Goat's pitt of bounty: the Quan: view holds that everything an the earth 
war ereated for humankind, Human beangy can enjoy these gts. partculaly 
in relation ¢ the environment, land anxd water, but the nights fave ro be 
cexercned with care aya trumecship (amas) 

idisobedbence i marnage 


‘Ottoman Linpire swose recent and significant Muslim dynaaty. which ruled between 1281 an 


Uthmani, 


19118, with ity seat of power in Istanbul. fr had an extensive land 
administration »ystem and the Cntoman Land Code (1458) « ill influential 
ay 3 codification of farm law, though 4 also absorbed other legal sources 
‘Otmonwan archives are an umportant source of the application of Islami: Law 
am context 

eiysous joe 

decree to supplement Isarnic Law (Shas) 

an terest thee Joan 

‘dear and unambiguous a wn the main features of the Isamu nherstance 
files, explicit Qur ane mjonctions are nox cppen to rexnterpeetatiON 

the concept of male guardianship, pretogative of de male gsanban (wal) 
remoning. deduction by analogy, » once of tuamnic law (Shana) 

the Holy Qu ian, the revebtion of God. the sourcebook of Islamic valiey 
sand the primary source of Isbanie law (Sharr'a) 

[pious purpose, a8 n relation to the creation of an eadosernent (ss) 

the financice in a tut financing (muda) ranmaction, for snstance # bank 
full property ownentup, often in the context of prowate wndivoal Land 
mull 

the Kaanic holy month of fasting 

‘umary, the Isaritc prohibition wf unevest 

peohibited transact that yave one purty more than “tar exchange” vale 
nd produce an mtetewt-ike payraent 

‘1 protubited transection whereby a lender receives an aduinanal exces 
[payuncrt tthe principal amount of » Ioan, whether by tsed or variable 
Interevt, yet ou iy ateance 

ugordy caapared voluntary almoygvone oF dwretonary «antabe sbonatie, 
‘nat necemanly monetary 4 natre 

continous charity, a8 1 4 casero (ong) 

Muslims dynanty which mile between 1903 aval £722 

‘share of ve hana’, & practice by which every Muslin shuld pory 1 por 
‘cont of hs aroual come to he regu Cite (lama) Yor velngiots 
snwituthons 

‘the term used to deer sharey an 4 vile where lauds Held camnuaelly 
(ames) 

peayer oe yeurstup pertirtned five tities 4 try by Mankine 

promaces oe lange adnunistrative anit wniter Ottoman territories 

ame of Sunn school of law awoctated with the carly religious leader 
‘MuhaonmedtalsShatit (A 20 


21 


wa 


Land, Law and Islam 


declaraboo of faith in Hslans, in the onene of God (Allah or the God. an 
‘Ansbic} and secepance of the Prophet as the list mesenger of Got 
shane awe 

minority branch of the Maslin commmnity which claims thar the Prophet 
amneat Al hes nephew and son-in law, as hes wicceworr 

concept of consultation discused in the Qur'an, relevant an the contest of 
semocracy in flan 

‘pre-empaon, a barner upon the free diponal of land and the means by 
which 4 cominheritor. oF i some Cases a eighbour. way use & prnvilegeal 
‘option to purchase land when it for ale 

scholarly geneakygy stretching back. an some caves. to the Peoples arnt 
companions, which often «reatex author for a scholar 

an indevictuad cavaleyinese 

an approved Onoman demarcanon ceruticste given to tandholdoey the 
‘boundaries demarcated on land by stones, bane on the wrtten boundary 
desenypeions 

:ntemational Law or law of nanom, denved from the same sources a fame 
aw (Shanta) 

policy, governance, administration 

conciation, an Ihave depute rewstunion verte which reyes 
comnpromine between wo parties 

ruler, MMerally power or authonty, sonmetines referred fae emtt 

the Langevt group within the Mudisn community. who believe that the 
Prophet dhed i 632 AD seuhour choosy any succesor 

tradition, deeds, utterances and tacr appravah af the Prophet, the second 
source of slanac Lew (Shans) 

obedience m marmage 

an Ottwmun lund nile reygsteawon office oF document, sill referred to a such 
for example i Palestinian rerritones smut Inael. Also 9 ttle deed granting 
‘aiewct ngs an stare Lan (oi 

arbytration. ant flannie spurte resolunon Fevtinique which valves 4 
munully accepeable arburatine 

‘Ontovnan impenal vegasters defi Khan 

-emibelishment, the least unportant of the three categories of nts protected 
by public interest (asta) The other two are dvwny at (essentials) and 
airy (complements) 

‘munal responsibly, mutual gwaritee, Manic amarance 

{hlamic legal method of welecoion amongst competing hegal pranceples 
‘husband's unlimited engbe no dare his seve 

the legal method of patchwork’, combining approaches or principles fren 
Afferent Ilanne school of law 

customary practice by which a persia, typically # Woman, renoutices her 
Inhemtnice rhe 

adherence 1 3 teatition: relying upon the opinion af other jurwts, not 
practsing yihad 

Pomewnon of land vest iy an rnd eidhal cultivator 

Islamic doctrine of wruty in God 

Tule Dees Recon the name for 

the Kuyadu Holi registration owks from 1634 en 1847 

{separate and independent financial personality 

sul fet (ahd) durvoy Ottoman ride; 4 right to reverie in relathon to land 
‘dencal Keadertup, relupous scholars 

‘uraversal Muslin conunuanity, heh defy nacional baundanes 


232 


Surf wt i 
ula 


ul al-Figh 
if, Persian, 

plural aml 
wih 


wale 


Glossary 
es iyo ey eel Cp he rl beeen 
661-730 
‘euntom and wage, 4 general or 
local mindel of helusour, socal undestandsng. or mode of exprowicn, that 
in generally accepeed by the population and does not contract » definite 
tlle of fannie lave (Shari) 
Land on which a athe « paid, belonging to 2 Muslim at the ame of hie 
‘convenion or dintributed to » Mushin sokkier a his swe of the spoils of war, 
tue is deseribes both the hand self and she ithe. Its an obligatory charge 
fon farm prodhice rangprig from one-tenth (o cee-taenteth vf the prodnce — 
2: Tower rate than bird pal bye nou-Masdizs. 
methodology applied to the Quran and Simna to deduce the niles fig, on 
substantive law 
sharable endowment in Shia 


practice 
a highly recommended act for s Mustims under IMac law or religion, 
also a local governor uw Ontoxnan tes 


wif, plonl weyel — general term for chantable endowment 


way hl 


vagt ab aad 


ayes 


family endowment Where the wsinact or imcome ts helt for the fuvily of 
the founder/creator (way) or other specific mnkividuals, until the extinetiom 
‘of hiv or her dexccadans, whereupon is diverted to. 3 chanable purpose 
4 finaly enchiwment m South Aus, equivalent of wag whl in the Atal work! 
an alternative name to wwyf ahs for the Lamy ensdowment in Arab countries 
‘endowment the Way of Aah, to st up a pious endowment 

State cadowinent, created either becanne 1 was established thom the State 
‘treasury {hit alma or because the endowrnent (wagf) was taken int sate 
coma 

a chantable erborment, whicts 

involves the ‘permanent’ dedication of the property for chantable parpnsce 


wigf muhtansk a quasi-pubhe erakowanent Grajt), whch primanty provides for particular 


‘midivitoals or 2 claw of mnadivintuals inchachnyy te founwler's fara bat aber 
serves certain cruise public doterets. wich as a mengue which Is convenient 
for, bat naw exclusive 4, Gmily members 

the fmnder of an endhyernenst (a4!) 

‘medhation, an hhuur dupute resolution techmaue whereby oie ar more 
Peron intervene in a dnpute ener on their owas sutative oF at the request 
‘of one wf the pares 

av bane wall 

‘obligatory abhunen sebach precesty the five-tirncy-dasly prayer (sl) 
and vide ipection 9 record books woe by Ontos after 1847 
(general cluriable payment, levied on property wach a» gold, ulver, 
Imerchainive and unceameprochacing: ans, ay well a lanad, eeqteed 9 
‘Muslin to ponfy both themselves and ehewr wealth 

‘water frown the Makan aquater having « retigous sxgruieance 
cydathesize fit (diab) shariagg Ottoanan rule 


Index 
Alisha, 196 Amuwi, A. 119 
‘ie n, 0:51 poh ee 
Abdith, Mohameonad 41 An-Naim, A. 89, 95 


ATI. Anvto, Islarnve Banskinye services, 176 

‘Absr Bakr, Caliph, 16 

AbuteDayyeh, N25 

AbwicLaughord, J. 24, 59 

Abwal Fata ce, 159) 

accountability, 1%, 16 

wall usted. H, V9. 27, 38 

adoption: Shani's non-eecognition, 114; 
Tunisian recogmition, 124 

Aighacistan, 2, 42-9, 171; negotiation for a 
50); Parwae microfinance project. 192-3 

Afnes: collective rights approach, #7; waned 
Wamie impact. § 

Afiican Charger om Hunan Roydts, Wit 

Afiican Union (ex-Onganization of Affican 
Uniey), 

Agarwal, B., 121, 128 

Abmed, b5. EST. 157 

AI Ghazal, 4 

AleAgaa meng 

Al-Auadl, M. 

Aetianna, Hassan 19 

Al-Broieat, Fares, 

AlsFarugi, M. 135 

Al-Fattah, Absl. 48. 73 

AlsGhannowehs, R.. 86 

NG, 13 

AbMaanuy, A. 15 

AlMedina city. 24, 42; Covenant of 07 
“squatting” 61 

AbNajjar, Ahmad, 176 

AbIRayan scundal, Eyypt, 191-3 

ni, “Aba al-Ruenig, 71 

‘Ab-Shutit, Muharoarant ib Wis, 42 

AlearnZam, A. 192, 19% 

Aleppo, real estate marker, 6 

Algeria, 2, 22-3, 44, 101, 124 142; Family 

V9, 124, 14 way Tara, 10k 

Ali, Calipb, 16 

Alstom, F108) 

Aking, ¥ 67 


 Jervwalem, 147 


Antoun, B58 

‘Anwar, M. 186, 191 

‘Arab Charter on Honan Rights, 92.9%, 
4 

Arits Hainan Rights Development Report 
204, 1K 

Apb Leagie, 53. 18 

Anabeloeael contr, 108, 166 

Arkoun, Mohamed. 6 

‘Assan: Development Manik, 193, 198 

“Aun vale’, 87 

‘Avnurk. Keinal. 140 

authoritarian, 19 

efi (ee wal) 

‘Avia Fund for the Drabled and the 
Invireiduas wth Special Needs, 165 

Ayu, NIN. 46 

Ayyutods, 16 


Hadron, M135 

Hoe, G. 137, 11 

Wahss-Eldin, 2. 118 

Hahrain, 44, 148, 167, 1775 land suevey, 74; 
lund trarmactions, 62 


Hutoun, A.V 

Ballers states, 42 

Banglades, 44, 121, 126. 199.14 
177, 19%, Grameen Bank, 196 


Hank of toremnational Sertlements (IS), 195 

Hoke, M17 

Batlin, A., 125. 

fheikan. 1. 1580 

Butta Declaration, UN 
Surveyors Federation, 22 

Behdad. S.. 10 

Heying women’ conference 1S, 13) 
Marform for Acton, 4 

Heine: Deckaration on the Proteerion of 
Huonan Rights. 103; Ontornan, 47 

Hewwhalt, J. 1ST 

Heaiheany, 39 


natwonal 


24 


Index 


lo, A. 62 
BINP Paribas, Islamic banking services. 176 
Bonine, ME. 21.75 
Bonne, A, 14 
Botswana, tba Lind venure, 58 
Bowen, J., 43, 46 
Bowman, K., 20 
IWrandsma, J. 1% 
Brazil fiovlay, 28 
Mremer. J. 156 
Brain: colomalam, 15%; common Law, 52, 
4) ta syste, ER 
Brown, NJ. 45, 49 
Bruns, 44 
Aseuunborg, D. 19 
‘Hukhae, Saleem, M., 61,90. 1701 
‘Banco, M65, 6-70 
Burjonec, D., 196. 
‘Wavesa enny, 15.48 
Buh, He, 72.74 
Hyzantive lana practices, 20 


‘Cauharal warvey system, 22-8, 27, 68, 149 

‘Cairo, 42: Amenican Univeraity, 165; 
Toeelaration vn Hiwonan ght in fans 
1991), Wed, 96, YK, 102, 104; eanbquahe, 
20 squatter’ settlements, SM: wowens 
coferenice HM, 182 

‘Canacki, 4% cooperative Isbumie house 
financang, 189 

sapicalion, 10-11 

Caribbean, nootfiens Ganily bind, $8 

Carroll, L116. 

Caublanes Declaration, 103; Proncal 
Palestinian refugees, 

Chapra, MU, 17% 

charity. 4, 148, 160 


‘aties: pubic ycey, 24; tradiional nse, 
3 

cil law, 325 oysters, 4 

eiuil wnetety, LOK, 105, 144 17: Marion, 1% 
way re, 156, 172 

Cirakga, M., 854, IRD 

Collier, JH, 32 

colomtabin, 16, 14; Anca umpact, 10 
legal unpact/leyacy, 37, 45. 58, 38, 
70, 142 


‘comunoa taw systema, 52 

‘Comore fsards. 101 

“compensation’, 135 

‘competition, 13 

contacts. 18; property transference, 112: 
nights recogmition, 62 

‘Convention on Biedogscal Diversity, 4 

‘Convention on the Ehmanation of Atl Forms 
of Racial Discrimination (CERD), ®2. 

‘Convention on the Flights of the Child 
(CRC), 82-5, 95-6 

‘Conwention retating to the Status of 
Refugees (CSIR), 82, 97 

‘Convention to Combat Devertiticsion, 4 

Copenhagen, women’s conference, 132 

corporanon, Western conception, 168 

courts. sage ntes, 48 

courtyard, 4 

credit alternative system, 175; provision of, 
184, wag cash source, 14 

Critical Leyal Studies Movement, 31 

<culrweal relanvis, arguments of, 47%, 92, 
104; patratchal, 131, 142, 14%; property, 


DK group of counties, 17% 

Damascus, Ottoman, 47 

de Soo, Hernando, 1-2, 52, 18S 

“dead capital’, 

democranc deficn, 18, 14 

Dhuumale, R184 

stigpane resanions mechani, 30, 23, 53; 
wuts, 530 

ewer indy inequality, 13941 

Dypboun, 101 

Dot, AR. 96 

Donohue, JJ. 192-8 

Doman, B17 

dowry, 199 

Dota, 62 


Hat Altiea, 42 

Edw eav'nd, 104 

Ficonamiic and Social Conmiaanet for 
‘Wesrerm Awa, 104 

2,7, Bed, 44, 189. 107, TK, 125, 


i147, 12: Civil Coke 1949, 
71-2; Consoraton, 171, My tanily 
seve 16%; family couse, 145; aohentence 
rails, 113-14, Ilan this, 176; fame 
tavestment companies, 191; Land reform, 


235 


Index: 


0, 4105, 12K 1301, HN 144, 1 
0.172 

“illegal imarniggrane, 77 

Utieamny (Ca taro 646 

Imam, Shi role, 41 

ober, ©. 108 

Indes of Economic Pred, 6-7 

Tnadoa 43, 163; Shoah Hone cave, 141: Fay 
Mahal, 147 

inudigenous people, land righes, 96 

Idomesia, 2, 7. 42, 44, 50, 124,142, 177, 
195; hom of Inkarue Law, 224, 
Dehiibesen te.eune plananng, 117% 
Jel pluration. 45, 

informal vetiemens/ wquareing’, 46, 75.77. 
124; urban, tenure. 5H 

inheritance, 4, 2K, 62, 108. 1.37) Yevtane 
plarniny’, see extate planmiryg: tard 
frapanentation, 11th, syten, 113; 
wanes remsrctations 121-2 125, 127, 
135 

Iniherstatwe ules, 1S, 98, 73M, MIP, £28, 
ESS, 1445 chile’ adhe 
ereuterentian, 119; ised ware sytem, 
DD, 1012 134, 146, Moke womens 
stare, TASES, 128 

Insurance: cooperative, 1K; blvenie, 177, 
iwi 

toter-Atarrican Convention om Human 
Highs, 10 

ternally dinplaced persons (HDPY). 98 

Jarernational Convention oa Civil anal 
Moliical igh, 2-3, 98,98, 100 

International Convention on dhe Elimination 
‘of All Form of Discvisuinanion Axganse 
‘Women (CEDAW), R23, 99. 124103, 
1.85; Mash ates reservanions, 4 12% 
‘opt lay. 132 

laternatianal Convention on the Protection 
‘ed the Rights of all Migrant: Workers, 2, 
ww 


Loternational Covenant on Heononnis. Social 
and Culroral Rights (ICES), 1, 8S, 9, 
BN 

ntematinal buon nyghis treaties, Muha 
count, 4 

Llotereatonal Labor Ongenuaation, 
Convention 109, 02 

loteznational Monetary For (IMME), 18, 8D, 
19, 195 

Auer the. 20 

Aghal, Mubsrwmad, 41 

Iran 7, AoA, 176; cies, 24, Mowing. Ban, 


185. Inne baths. 177; erie 
revolunion, Wh; land reforms, 35: wagh 
Wak, Zaman, 245 

rag, 98, 102-3, 124: Covil Coke 1983, 71-2 

nbsen: egalitarian ethen, 11,3, 1315; 
financing. prancyples, 176 

‘hlarme banking, 173-4, 14S; mercaved 
seman for. 201; hiterest-tive 
Amntrament, 186-45 ternational, 183; 
‘cepilation mews. 19%, sale of, 177, 
tramacton cow, 189, 192, 196 

Ishnie Connell of Europe, 4 

Wdannic rt Hank, 165-6, 195, 

Marie Educational. Serentifie nnd Cultural 
‘Onganianion, 166 

{nla Financal Services asnt, 193, 2081 

share ye Connect, 2 

Inher Law (Shana) 34, 13, 17, 29, 92,394, 
47, W107, 110, 112, 138, 199, 1 
174, 12. adoption nonerecognition, FA: 
‘haraking interpretation differences, £985 
comervative reading, 131, 15; dilfewent 
Aoneepretations, 2015 cauhan, 59% 315 lant 
‘ue naar 38; numerous sources, 34, 
plutaliorn, 32, 4890, Sled, Wad sen 
hustorical content. 35, 

aumne Sextety of North Ammertea, 165 

hlaroogghantian, Hf 

Israel cynical meat ae, 735 una raph 
‘iolations, 102: Chtomuan land Naw ase, 28 

Trane, ©. 7, 109 12 

anbuil Declaranion, UN, K2,"92 


Jenenrags, HOC. 137 

Jeruvalone, Shon» court, 185 

Jobareen, 15, 57 

Jobrnen, P22 

Jobo, 7, 22%, 42, 90.98, 1, 41, 148, 
HTT, Ved, Bart Hoesen onibe, 75, Covi 
Cone 176, 72, Tee whentance nonin, 
TNR, 116, 120 Baler Bak, 1S, barat 
regstranion carapargns, 142 Mocrofinad 
for Woenen, 195 

Jorgen, D8 

Joueph. 5.9 


Kateer, N12 

Kodera M.ED 

Kal M., BSD, 109, 185 

Kamali, MM 

Karscln, sadiornal senbernenty, 58 
‘Keslive Said law TASS, 08 

Kenya, #4, anheotance niles, 125; Islaraie 


aw 


Index 


Masti Women Act 1986, Indha, 141 

Manin women: busnan rights scbolarbup. 
133, Westem stereotypes of 199, 132 

Muwalman Wakf Valsarng Act 1913. 159 


Nairobi, women’s conference 1985, 182 

Najuar, FM... 71 

Nisir Soc Baik, Eyypt, 176 

Naner, Game, 56; aggarian reform, 74 

National AWE Foundation of South Affies, 
165, 


‘natural law. 9 
Now Dehli Declaration, 57 


aronumptions, 138 

Payne, G57 

Penell, CR.. 149 

Peters RH 

philanthropy. Western nl, 104 

Phulippanes, 25. 195 

ppostrvmam, ial, 9 

Powers. DS. 138 

eoperty righty, 1, 3, 7, 9-10, 26, 37, 41, 46, 
52. 58, cross-cultural, 80; culeweal 
‘varanions, ; for the poor, 145; hola 
‘view, 135; and, 2. 6-7. 30-1, 53, 42, He 
90, 23, PHN, 103, 15, 190, 1455 


Noland, M., 179 
North Africa, 


North Amenian Islainie Trost, Canada, 104 
cil, 1973 boom, 10 


‘Cooperation (OLCD), WS 

Organnanion of blame Conference (OIC), 
4, 10, 24, HD, 94, IK, 16S ete, 160, 1712 

‘Onganation of Idamnie Capitals and Cities, 25 

“onentalan’, M5, angurnents ower, 65 Iubannac 
legal seuches, 188 

‘orphaes, inberitance situation, 114, 124 

Ortomun Enuptre/period. 3, $1; aueyal office. 
‘144, 155, courts, 157, 182, Druze people, 
‘64s, dul jostice sywter, 46; ecomomny, 
15H, land adounwtration, 4 20-2, 27. 4, 
Land Code 186; 16, $4; legal reform, 
35; finnited state role, 150, owners 
locudnents, 52: polical ewliure, 14, 
‘wokamse lave, 16%; say 15%, 16S, 172%. 
water ryghin. 26 

Owen, Rt 


Vakintan. 7.10), 44,88, 126 148, 175 
editnbatian ethos oppuncd 1, 
Supreme Court, U2 

Palestine, 7, 42.97, WS: Araby comenunity, 
17; Brtinh colomalioon, , batiich, 19%; 
Iheaeli land narioraliration, 28; Land 
transfers, (2: me, 40, Mewat Lands 
‘Ordinance 1921, 70; masa, 6, Nablus 
‘customs, 120, 19%: occupied terranes, 
73,19; women, 122, 126 

Patel, S11 

‘patrianchy, IR practices, 4, Wester 


13: varied Mum, 17; Western 
concepions, 11; women, 28, 38, 48, 129, 
1M, 137-8, 144, 

Prophet Mohammed, the, 5, 13, 16, 156, 
149, 178 


gad Gdge), 4709, $2 
Qatar, 7,44, 98 


(an, the, $10, 12, 16, 29, Mat, 38, 3% 

1, SS. RK, 9, 6, ROP, 1K, 13, 

| 1780, INS. inhentance were, 
10K, water referemcen. 26 

Qui, Sayad, 19 


apie (Fall owncrsip). Mt 

Rares, OM. 7% 

refugees 7 

Kener, ¥., 15% 

ehet providers, Marue, 

rehgion, poluncined, 144 

ha, (omorest an vimary), 154, 17, 175, 1M. 
0, 197162, 19% alifferent uiempretations, 
in-2 

Waka, Rana, 4 

iw Declaranion,, 4 

‘rvh sharing, 14 

Hooded, 1 1M 

Home Work Rood Sum 
ov 

Rowen, L 

Roamer, 

‘Hoon Idlarie Trwewment Hank, 165 

omnia, Mustion manonity, 5 


Plan of Action, 


3548 10, 617 


Index 


(UDHR). 57.85, 86, 88,93, 145 

Universal amuc Declaration on Human 
‘Rights 38 (UIDHIR}, 38, 50, 85, 88, 1, 
92,94, 96-8, 104 

universe anguments, 1M 

‘urban planning 9, 28-8 


urbunization, I, 25; ‘uateing’, see anformal 


sertlerents 
sah (che tax), 6 
sony, 12 

Udhina, Caliph, 16 


Van Bueren, G95 

Vasile, 

Vierta Work! Conference oo Munim 
Rights, 132; Declaration, 83, 104 


Wadud, A. 125 

Wahab traction, 48 

Wahab 112, 120 

Wall Stet err. 6 

sig (erent) 4, 11-16 19, 289, 2%, 
39,40, 65, 72-3, 78, 109, 123, 135-4, 
146, 194, sey ato fonrn wf) 27,01. 
11K, 187. 147, 170; cayh form of, 182-3, 
1H, colonial impact, 189 Jatwews 0, 
15%; unporance decline, 161; Kuwait, 
167; management of, 15S; wathonabiest 
154, 162-3; private foncwon, 152: public 
‘ged, 180; pubbe pobey notrument, 
148, veligiown autonomy, 1606 renewed 
interea in, eth, 172, trammpatent 
anagernen, 16% yarved mierpretaniees, 
153; wamen endowed, 187 

“Wor against Terror, 1s 

Warner, D..17 

Winwye (wall), 113. nae on. 1S 

waste Qmedistion) 450 

water, shorter, 


‘wealth redntnibution. tee $56,171 


wellave state, Istrnvc, 27 


‘Wostem bunks, Isbainic banking serves, 176 

Western impernalism, critiques of, f 

sei, 121.142; Palestinian, 125 

‘Wily, LA. 50 

women, brother tes, 123. borrower, 195; 
‘coum anew, 14% early falar Key role, 
186, Ganeen Bank member, 197, 
HMiteraey, 126, inheritance exchanges, 
11% inhertance renunciation, 121-2, 
125, 127. 158: inheritance rules, 112; 
Isic courts, 48 property rights 4. 28, 
MS, 4898, 129M, ESTAR Hd, 1465 
satan devermninanity, 132: waned property 
access, DRL wugf endowments 

Women Living Under Mustiny Laws 
(WLUML). Malaysia 

Woodman, GL, 46 

World Bank, 1965, Madale Bast aod Nowth 
Africa Progsamme, V8 

World Conference on Human Rghis, 101 

World Wagf Foundation, 165 


Yeotiyilade I, 198 

Yemen, 7. 28. 42 44, 116, 175, 194, 19%, 
Hodewlah Microfinance Programa, 196. 

Yow, Abu, 37 


Dakaria 19 

ceakas (charity /pueitication), 6, 18, 60, 1", 
148,172,179 

‘2atitacebal Lad serure, 5 

ee 

Zinwales, LAM 


at 


LAND, LAW & ISLAM 


Property & Human Rights in the Muslim World 


“This book is @ cross-cultural endeavour to promote global strategies 
for enhancing security of tenure in the Muslim world. This 
collaborative venture between UN-HABITAT, academics and civil 
Society makes a vital and timely contribution to the Global Land 
‘Tool Network (GLTN) and other global campaigns.” 
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‘ds there such a thing as an “Islamic approach” to the land discourse 
and what would be its implications? This book addresses the gap in 
both the human rights and Islamic literature on land and property 
insues and therefore will be of interest to practitioners: 
as well as academics.” 
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‘Land, Law and Islam challenges the stereotyped versions of Islam 
and its practice in Muslim communities. The findings of this 
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and development analysts.’ 
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